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1. I am the Appellant.

2. The Second Respondent should never have been joined as a party for the following reasons:

a. The Appellant was appealing against the forfeiture decision under the Animal Care and Protection Act 2001 of the First Respondent. The Second Respondent has no powers to forfeit under the said Act and therefore should not be included as a party to this Appeal. The Second Respondent has no cause in this Appeal. 

b. The Act does not permit The Second Respondent being a party to the Appeal. There is no appeal to the Second Respondent under the Act.

200 Starting appeal

(1) An appeal is started by—

(a) filing notice of appeal with the clerk of the Magistrates Court; and

(b) serving a copy of the notice on the chief executive; and

(c) complying with rules of court applicable to the appeal.

(2) The notice of appeal must be filed within 28 days after the appellant receives notice of the review decision appealed against.

(3) However, the court may, at any time, extend the time for filing the notice of appeal.

(4) The notice of appeal must state fully the grounds of the appeal and the facts relied on.

201 Stay of operation of review decision

(1) The Magistrates Court may grant a stay of the operation of a review decision appealed against to secure the effectiveness of the appeal.

(2) A stay—

(a) may be granted on conditions the court considers appropriate; and

(b) operates for the period fixed by the court; and

(c) may be amended or revoked by the court.

(3) The period of a stay stated by the court must not extend past the time when the court decides the appeal.

(4) An appeal against a decision affects the decision, or the carrying out of the decision, only if the decision is stayed.

202 Hearing procedures

(1) In deciding an appeal, the Magistrates Court—

(a) has the same powers as the chief executive in making the review decision appealed against; and

(b) is not bound by the rules of evidence; and

(c) must comply with natural justice.

(2) An appeal is by way of rehearing, unaffected by the review decision.

203 Court’s powers on appeal—general

(1) In deciding an appeal, the Magistrates Court may—

(a) confirm the review decision appealed against; or

(b) set aside the decision and substitute another decision; or

(c) set aside the decision and return the matter to the chief executive with directions the court considers appropriate.

(2) If the court substitutes another decision, the substituted decision is taken, for the purposes of this Act, other than this part, taken to be the review decision.

204 Further powers for appeal about seizure or forfeiture

(1) This section applies if an appeal is about a review decision to seize or forfeit an animal or other thing.

(2) If the Magistrates Court confirms the forfeiture, it may also give directions about the sale or disposal of the animal or other thing.

(3) If the court sets aside the seizure or forfeiture, it may also—

(a) order the return of the animal or other thing; or

(b) make another order it considers appropriate for its disposal; or

(c) make an order under section 191.36

(4) However, the court must not order the return to a person of any of the following seized things—

(a) an animal or other thing that may be evidence in a proceeding started in relation to the thing seized;

(b) a thing that has been destroyed because it has no intrinsic value;

(c) a thing that has been disposed of because it was perishable;

(d) a thing the person may not lawfully possess.
c. The Second Respondent being a party is onerous. The Second Respondent is seeking costs in their Application filed 21/10/09 for this Appeal be dismissed. The Second Respondent has no powers to forfeit animals seized. The forfeiture decision lies with the First Respondent, S 154(2) under the said Act..

3. The Appellant has been denied her every defence.

4. In R v Reis [2005] NSW SC 707 the accused was found not guilty on the grounds of mental illness after having earlier been found unfit to be tried. The determination of unfitness was made by a jury after a short hearing in which there was no dispute as to the appropriate finding.  In summing up, Barr J told the jury:
"That brings me round to where we started. One of the essential things before a person can get a fair trial in New South Wales is that that person must be able to, by herself or through her solicitor or barrister, to set up every available defence. Here a very important one is that the very illness itself has created but which the very illness prevents her from getting. That is the substance of Dr Westmore's evidence and Dr Nielssen's evidence also".
5. Witnesses have been tutored.

6. The Second Respondent on the 9th January 2009 came to the Appellant’s property with a warrant and bringing media (Imagination Television, Channel 7, Courier Mail and others) with them making the seizure of the Appellant’s dogs a media event. Imagination Television preparation of their RSPCA Animal Rescue Television show amounts to tutoring of witnesses.

7. The Second Respondent had an Imagination Television camera crew enter the Appellant’s property against her expressed requests for anyone other than RSPCA, especially the media not to enter her property and this movie camera crew took film footages. Selected portions of this film together with comments from RSPCA personnel and their witnesses were then provided to the Television stations. Selected portions of the above mentioned film appeared on national television news broadcasts Channel 2, 7, 9, 10, SBS and on television news in New Zealand, USA, Canada, Hong Kong, Singapore. Exhibit 1 to this Affidavit are eight photographs taken on or about the 11th January 2008 of this appearing on the ABC Television News.
8. The Appellant has been denied the opportunity to set up every available defence and has been denied natural justice. It is not possible for the Appellant to get a fair trial for the following reasons:

a. The pretrial publicity commenced on 9th January 2008 has scared away her witnesses,

b. The pretrial publicity caused available witnesses to be prejudiced, stiffened and fortified adversely against the Appellant.
c. The Appellant’s witnesses and potential witnesses were contacted directly by The Second Respondent and told damnifying things about her, and were contacted indirectly through the media and told damnifying things against her. Witnesses have been improperly influenced against the Appellant.

d. The Second Respondent conducted a campaign against the Appellant called “save the poodles” campaign which included a telethon and a widely circulated petition to legal counsels forbidding the Appellant to ever own any animal. This campaign further prejudiced witnesses against the Appellant. Exhibits GR2 and GR3 to this affidavit are email evidence of this save the poodles petition. 
e. The Second Respondent’s witnesses have been tutored.

f. The Second Respondent is prosecuting the Appellant for improper purposes – profit and publicity.

g. Pretrial negotiations for the surrender of her dogs have caused the Appellant significant financial hardship and constitute a contempt of Court by The Second Respondent. Exhibit GR4 is one such letter in the pretrial negotiations.

h. The Second Respondent by seizing the Appellant records on the 22 February 2008 caused the Appellant hardship in that the Appellant have been unable to identify her witnesses to the conditions of her kennels prior to seizure of the Appellant dogs on the 8th January 2008. Exhibit GR5 to this affidavit is the warrant that the records and other property were taken on.
i. The Second Respondent upon seizing under a warrant, the Appellant records on the 22 February 2008 also seized all the Appellant communications with her then lawyers and breached legal professional privilege. Exhibit GR6 to this affidavit is the warrant to enter which was exercised on the 9th January 2008 when the Appellant’s dogs were seized.
j. The Second Respondent has demonstrated malice towards the Appellant.

9. Where a breach of Natural Justice by the Respondents could affect the outcome the Court must find for the Appellant.

10.  Mason CJ in Jago v District Court of New South Wales [1989] HCA 46; (1989) 168 CLR 23 went on to agree with Richardson J's explanation of the rationale for the exercise of the power to stay a prosecution. Richardson J had said on that topic in Moevao v Department of Labour [1980] 1 NZLR at 482:

"The justification for staying a prosecution is that the Court is obliged to take that extreme step in order to protect its own processes from abuse. It does so in order to prevent the criminal processes from being used for purposes alien to the administration of criminal justice under law. It may intervene in this way if it concludes from the conduct of the prosecutor ... that the Court processes are being employed for ulterior purposes or in such a way ... as to cause improper vexation and oppression. The yardstick is not simply fairness to the particular accused. It is not whether the initiation and continuation of the particular process seems in the circumstances to be unfair to him. That may be an important consideration. But the focus is on the misuse of the Court process by those responsible for law enforcement. It is whether the continuation of the prosecution is inconsistent with the recognized purposes of the administration of criminal justice and so constitutes an abuse of the process of the Court." 

  

11.  Mason CJ went on to say, at 31 that the power to stay would be used "only in most exceptional circumstances". Having referred to various other means by which unfairness to an accused in a criminal trial can be overcome he said, at 34:

"To justify a permanent stay of criminal proceedings, there must be a fundamental defect which goes to the root of the trial 'of such a nature that nothing that a trial judge can do in the conduct of the trial can relieve against its unfair consequences': Barton v The Queen [1980] HCA 48; (1980) 147 CLR 75 at 111, per Wilson J." 

Gibbs CJ in Public Service Board of New South Wales v Osmond:
"…a person or body which is considering making a decision which will adversely affect another should generally give notice to that other of the reasons why the proposed action is intended to be taken so that the person affected will have a fair opportunity to answer the case against him."
12. The Civil Aviation Authority v Australian Broadcasting Corporation No. Ca 40195/94 Contempt  - Coroners - Practice and Procedure - Human Rights [1995] NSWSC 98 (24 October 1995) 
“36. A broadcast or publication will be a contempt  if there is a real and substantial risk of adversely influencing actual or potential witnesses. The danger of this occurring is more acute where the witnesses themselves are interviewed in advance of a hearing....

.... actions taken will have a tendency to interfere with the due administration of justice if they have a tendency: (i) to interfere with the fair and proper conduct of the trial of a particular pending cause by influencing the court of prospective witnesses in respect of the matter generally or in respect of particular issues or questions involved in it; (ii) to disparage or vilify a party to litigation or a witness in a party's cause because he is a litigant or witness or because of the litigation or allegations made to it; or (iii) to prejudice or bias the public mind in favour of one side as against the other side and thereby substitute pre-judgment or, in some cases, pre-trial by the media, for determination by the courts of the land."

CONTEMPT OF COURT – obstruction of the due administration of justice – whether, by bringing improper pressure to bear on the Appellant in collateral proceedings so as to induce the settlement of such proceedings, the appellants obstructed the due administration of justice – whether the fact that such pressure was channelled through the respondent as a third party intermediary was material to the court’s finding that the appellants were guilty of contempt of court – onus and standard of proof – whether the material in question had a real and definite tendency, as distinct from a mere possibility, to interfere with the due administration of justice as to entitle her to interlocutory relief – objective / subjective test”

13. See Bell v Stewart [1920] HCA 68; (1920) 28 CLR 419. The judgement of the court in Attorney General v Mirror Newspapers Limited (1980) 1 NSWLR 374 (CA) was emphatic in this respect: "... the publication of statements, by persons likely to be called as witnesses, about the matters in respect of which they will be likely to give evidence is, subject to the de minimus rule, undoubtedly contempt ." 

 

14. McMURDO P:  in Queensland Conservation Council Inc v. Xstrata Coal Queensland P/L & Ors [2007] QCA 338 (12 October 2007) said 

In Armstrong v Brown,
 although the question was not directly considered, this Court seems to have accepted that a breach of natural justice is an error of law sufficient to allow an appeal from the Tribunal under s 67(1) Land and Resources Tribunal Act.  The Tribunal's failure to accord QCC natural justice in the circumstances here appears to have materially affected the Tribunal's ultimate decision.  It is an appealable error of law under s 67(1) requiring this Court's intervention.  The appeal must be allowed, the orders of the Tribunal set aside and the matter remitted to the Land Court for re-hearing and determination according to law.” 
  

15. Commissioner for Australian Capital Territory Revenue v Alphaone Pty Ltd (1994) 49 FCR 576
"It is a fundamental principle that where the rules of procedural fairness apply to a decision-making process, the party liable to be directly affected by the decision is to be given the opportunity of being heard. That would ordinarily require the party affected to be given the opportunity of ascertaining the relevant issues and to be informed of the nature and content of adverse material."  

‘Where the exercise of a statutory power attracts the requirement for procedural fairness, a person likely to be affected by the decision is entitled to put information and submissions to the decision-maker in support of an outcome that supports his or her interests. That entitlement extends to the right to rebut or qualify by further information, and comment by way of submission, upon adverse material from other sources which is put before the decision-maker. It also extends to require the decision-maker to identify to the person affected any issue critical to the decision which is not apparent from its nature or the terms of the statute under which it is made. The decision-maker is required to advise of any adverse conclusion which has been arrived at which would not obviously be open on the known material. Subject to these qualifications however, a decision-maker is not obliged to expose his or her mental processes or provisional views to comment before making the decision in question.’
Also see: SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs.
   

16. The inherent power to stay proceedings as an abuse of process is clearly formulated in Williams v Spautz [1992] HCA 34; (1992) 174 CLR 509 at 517. The High Court (Mason CJ, Dawson, Toohey and McHugh JJ) accepted the formulation given by Hunt J in Spautz v Williams (1983) 2 NSWLR at 539 in these terms:
"The essence of an abuse of process action is that the proceedings complained of were instituted and/or maintained for a purpose other than that for which they were properly designed or exist, or to achieve for the person instituting them some collateral advantage beyond that which the law offers, or to exert pressure to effect an object not within the scope of the process. The focus in such a suit is on the purpose for which the proceedings exist, and on the dominant purpose of the person charged with abuse of process in instituting them."

17. The jurisdiction extends to both civil and criminal proceedings. As Lord Morris of Borth-y-Gest observed in Connelly v. D.P.P. (7) (1964) AC, at p 1301.
"(A) court which is endowed with a particular jurisdiction has powers which are necessary to enable it to act effectively within such jurisdiction. ... A court must enjoy such powers in order to enforce its rules of practice and to suppress any abuses of its process and to defeat any attempted thwarting of its process."
20. As Lord Scarman said in Reg. v. Sang (11) [1979] UKHL 3; (1980) AC 402, at p 455., every court is "in duty bound to protect itself" against an abuse of its process. In this respect there are two fundamental policy considerations which must be taken into account in dealing with abuse of process in the context of criminal proceedings. Richardson J. referred to them in Moevao v. Department of Labour (12) (1980) 1 NZLR 464, at p 481 in a passage which Mason C.J. quoted in Jago (13) (1989) 168 CLR, at p 30. The first is that the public interest in the administration of justice requires that the court protect its ability to function as a court of law by ensuring that its processes are used fairly by State and citizen alike. The second is that, unless the court protects its ability so to function in that way, its failure will lead to an erosion of public confidence by reason of concern that the court's processes may lend themselves to oppression and injustice. As Richardson J. observed (14) (1980) 1 NZLR, at p 482, the court grants a permanent stay
"in order to prevent the criminal processes from being used for purposes alien to the administration of criminal justice under law. It may intervene in this way if it concludes ... that the Court processes are being employed for ulterior purposes or in such a way ... as to cause improper vexation and oppression." 

18. Pretrial Publicity caused the Appellant to be denied Natural Justice. 

19. North Australian Aboriginal Legal Aid Service Inc v Bradley [2001] FCA 908 (24 July 2001) WILCOX J
36 Counsel say Mr Burke's comments "had the purpose and/or tendency to abuse one of the parties to this proceeding and had the purpose and/or tendency to prejudice the public (and relevantly,  potential witnesses ) before the case [was] heard." Counsel refer in this connection to Hinch v Attorney-General (cited by Mason P in Harkianakis) and to Harkianakis itself. In the latter case, at 42, Mason P observed:
"... the fact that a litigant is attacked as litigant is clearly relevant. The distinction between deriding a person as litigant and merely further defaming that person during the pendency of defamation proceedings is drawn by Jordan CJ in Ex parte McCay [and Baume: Re Consolidated Press Ltd (1963) 36 SR (NSW) 592] (at 594-595). In Hinch (at 54-55), Deane J referred to contempt based on a tendency `to disparage or vilify a party ...because he is a litigant ... or because of the litigation or allegations made in it'. I would respectfully adopt this as a test of what may be a contempt, emphasising that the requisite tendency to deter must also be established." 

20. The Appellant wrote many letters to the then Minister for Primary Industries and Fisheries advising of the conduct of the Second Respondent. These letters were forwarded by the Minister of DPI & F to the Second Respondent. The Second Respondent continued to attack the Appellant with renewed vigor in the media and on the Internet. Exhibits GR7 to this affidavit are some of those letters to and from this Minister. 
21. The principles of natural justice and procedural fairness were considered in Taylor v Lawrence [2003] QB 528 where the test applied was would the circumstances lead a fair-minded and informed observer to conclude there was a real possibility of bias.
22. In National Companies and Securities Commission v News Corporation Limited [1984] HCA 29;  (1984) 156 CLR 296 at 312 Gibbs CJ said: "The authorities show that natural justice does not require the inflexible application of a fixed body of rules; it requires fairness in all the circumstances, which include the nature of the jurisdiction or power exercised and the statutory provisions governing its exercise."
23. Notice of Conviction or Order is a “clerical error”.

24. The Appellant received a Notice of Conviction or order from the Beenleigh Magistrates Court, which on the face of it had found the Appellant guilty of 1 x animal cruelty and 3 x breach of duty of care with a penalty of $250.00.

25. This penalty was appealed to the Beenleigh District Court was heard by Justice Dearden. Justice Dearden said he would send the transcripts of that hearing on 21st September 2009 to the Beenleigh Magistrates Court Registry for them to remedy this situation. Two penalties totaling $500.00 with being found founded guilty and conviction of 1 x animal cruelty and 3 x breach of duty of care offences, for making an application for the return of her kennel records. This has been called a “clerical error”. Exhibit GR12 to this affidavit is the transcripts of this Beenleigh District Court Appeal.
History

26. The Appellant owns a fully developed kennel property since 1992 on 5 acres at 17-23 Buccan Road, Buccan, Queensland. The Appellant was breeding pedigreed poodles to orders and exporting most of them overseas, boarding dogs belonging to other breeders and operating an overseas shipping business for customers. 
27. On the 9th January 2008 the Appellant had many dogs belonging to other breeders in her kennels. In the 18 months previous to the 9th January 2008 the Appellant had exported about 200 poodles mostly to overseas breeders. The Appellant had rare and highly sought after red, apricot and brown poodles with customers paying up to $6,000 each for puppies. 
28. On the 9th January 2008 the Appellant had 13 dogs belonging to Benji-Pet Kennels in Singapore on consignment booked for AQIS inspections for shipping on 17 January 2008 to Singapore. 
29. After twenty years of selective breeding along with importing breeding stock the Appellant's poodles had perfect conformity, no genetic health problems and an extremely good temperament. The Appellant's NEIGER poodle brand was well known around the world. Exhibit GR13 to this Affidavit is an order for poodles from Hong Kong which demonstrate how valuable these dogs were. 

30. On the 9th January 2008 RSPCA staff arrived at the Appellant's property with a warrant, under The Animal Care and Protection Act 2001, to look for sick and injured dogs. The Second Respondent arrived early in the morning with Police escorts, media and photographers. All the Appellant's dogs were seized that day, in total 104 which included pregnant bitches. 
31.  The 9th January 2008 was after a prolonged drought was broken with the biggest rain event in twenty years that caused flooding in the area and on the Appellant’s property. Debris had been washed into the Appellant's kennels and the clean up process had just begun with two kennels cleaned and most of the poodles moved from the kennels to holding pens located at the front of the property. Exhibit GR14 to this affidavit is a certified document from the Weather Bureau detailing this event.
32. Poodle Club of Queensland members (and others) were organised to process the Appellant's dogs and put them into foster homes. The media was invited into the Appellant’s property by the Second Respondent (after the Appellant had refused entry to all except the Second Respondent) and to film the Appellant's poodles at seizure and at the Second Respondent animal shelter at Fairfield.  

33. On and about the 10 January 2008 video footage taken by Imagination Television camera crew was supplied to various media with comments from the Second Respondent management, staff and members of the Poodle Club of Queensland Inc. 
34. The Second Respondent conducted a trial by media and a save the poodles campaign against the Appellant.
35. The then Department of Primary Industries has delegated the administered of the Animal Care and Protection Act 2001 under a contract to the Second Respondent.
36. This Contract expressly states “5.4 RSPCA will not and will ensure that its officers do not, permit or invite or facilitate entry of the media onto a property under investigation.”
37. This contract expressly states “5.1 RSPCA will not, and will ensure that its inspectors do not, make any public comment on any investigations that they are involved in, other than to say the matter is “under investigation”, pending of current and may compromise a person’s rights under law.”
38. This contract expressly states “5.2 RSPCA will, and ensure its inspectors will, at all times, use their best endeavors to ensure that a person’s rights under natural justice and common law are not compromised and that due process of law associated with the complaint is not compromised..”
39. This contract expressly states “8.1 In order to provide accountability equivalent to DPI&F employed Inspectors, RSPCA must ensure that its Inspectors comply with: (c) the “ethics obligations” for public officials set out in Part 3, Division 2 of the Public Sector Ethics Act 1994, as if the inspector were a public official;” Exhibit GR8 to this Affidavit is a true copy of this contract obtained under freedom of information.
40. The Second Respondent breached this contract and used the said Act for an alien purpose as a publicity stunt and to raise funds for themselves in that: 

a. Management and staff made public statements that were damnifying of the Appellant creating public sympathy to raise donations from the public.
b. Videos taken on the Appellant 's property was released to the media with comments that damnified the Appellant.
c. Imagination Television camera crew and other media were present at the Appellant 's property on the 9th January 2008 supporting the Second Respondent publicity stunt and donation raising.
d. The Second Respondent was making a television show called RSPCA Animal Rescue to promote themselves and raise funds from the public as donations.
e. The Second Respondent used the Appellant and her poodles for fund raising purposes. 

1. The save the poodles campaign, 
2. The Save the Poodles petition. Exhibit GR2 and GR3 to this affidavit are emails of this save the poodles petition.
3. Channel 7 RSPCA Telethon where the Appellant and her poodles were used as reasons for donating to the Second Respondent. Comments such as "Save the Poodles", "those poor neglected poodles"
          
41. Noye v Robbins; Noye v Crimmins [2007] WASC 98 (30 April 2007) EM HEENAN J said:

"Abuse of process

268 The pleadings do not distinctly allege a claim for damages for abuse of process, but this potential cause of action was addressed in the course of the trial. Having regard to the common law system of pleadings and the manner in which the case was argued, if the facts reveal proof of this tort the plaintiff is entitled to such relief as may be due: Supreme Court Ac 1935 (WA), s 24(7); see also Philip Morris Inc v Adam P Brown Male Fashions Pty Ltd (1981) 148 CLR 457 per Barwick CJ at 472 - 473. It is, therefore, necessary to identify the elements of this tort.

269 In The Laws of Australia, vol 33(8), at [127], the origin nature and components of this tort are described:

"Collateral abuse of process occurs when the process of the court is put in motion for a purpose which in the eye of the law, it is not intended to serve. [It was] recognised in ... Varawa v Howard Smith & Co Ltd (1911) 13 CLR 35; Dowling v Colonial Mutual Life Assurance Society Ltd (1915) 20 CLR 509 and Williams v Spautz (1992) 174 CLR 509 [and] was first established in Grainger v Hill (1838) 14 Bing (NC) 212; 132 ER 769 as a new action on the case." 

42. The Animal Care and Protection Act 2001 was never intended to be used to support the Second Respondent’s fund raising and media campaigns in this manner. The conduct of the Second Respondent in this matter is clearly an abuse of the processes of the Court and the intent and purpose of the Animal Care and Protection Act 2001.
43. The Second Respondent has prosecuted the Appellant for Profit.
44. The Animal care and Protection Act 2001 was used for purposes that were alien to the administration of the Act. 

  

45.  The Second Respondent created a media event damnifying the Appellant and her properties and conducted “Save the Poodles” campaigns receiving donations estimated at $2million. 

46. The Second Respondent invoiced the Appellant $253,999.46 for the "care" of her dogs for three months. It has now been 21 months with the total bill estimated at $1million +++. Exhibit GR15 to this affidavit is the RSPCA Invoice for $253.999.46.
47. The Second Respondent sold and will sell the Appellant’s dogs. The Appellant received telephone calls informing her that her best breeding stock numbering 48 rare and extremely valuable (irreplaceable) pedigreed Standard and Toy poodles (pregnant bitches, stud dogs and adolescents) were shipped out immediately to four (4) locations. Value of all her pedigreed poodles is inmeasurable.

48. The Appellant has been told and verily believes that all those people who purchased the Appellant dogs (called “fostered”) have been told from on or about the 20 July 2009 by the Second Respondent, that they can now keep those dogs. This is contrary to the Animal Care and Protection Act 2001 as the Decision of the Brisbane Magistrates Court is being appealed. The Appellant verily believes she has lost her dogs forever to the Second Respondent ’s profit motive.

49. The Second Respondent planned to obtain a fine plus their legal fees of some $300,000+++. (Reference: Ruth Downey, NSW) by charging the Appellant with 149 criminal charges of animal cruelty and breach of duty of care for 109 dogs.

50. The Second Respondent had prepared another major fund raising campaign on the Appellant with The Second Respondent’s RSPCA Animal Rescue Television show to be shown when the legal processes had finished. These DVDs were summoned to Beenleigh Magistrates Court. Another large sum in donations for RSPCA and another massive attack from the public with death threats etc all over again for the Appellant. 

51. The Second Respondent used the Animal Care and Protection Act to plunder the Appellant’s records and personal property including much expensive jewellery, antiques, cash and much more total value about $180,000. 

52. The Second Respondent are intent upon profiting by taking everything from the Appellant, her home, her valuable personal property, her income, her reputation, her health, her right to a fair hearing in the Courts – everything.

53. This raised the question "Why were the Appellant records and property seized on the 22 February 2008?"  None of the items seized were supplied to the Brisbane Magistrates Court Hearing for the return of the Appellant dogs as exhibits nor were submitted as evidence nor referred to in any of the Second Respondent witnesses statements or witnesses evidence. These properties were seized just days before the dateline for lodging the Appellant ‘s Appeal to the Department of Primary Industries and Fisheries for the return of all her dogs.
54. The Appellant states: The seizure of the Appellant records were for an improper purpose to hinder, obstruct or thwart the Appellant in the further conduct of the litigation. The Appellant records seized were not used by the Respondents in the Magistrates Court Hearing. The records were of vital use for the Appellant as these records contained the names and contact details of potential witnesses for the Appellant.
55. The Second Respondent acted in contempt of Court and in conflict of interest.
56. THE DUKE GROUP LTD (IN LIQUIDATION) v PILMER & ORS No. SCGRG-92-1874

 

Acting in conflict of interest is usually not acting honestly. In Southern Resources v Residues Treatment, the Full Court said at p455:
".... had a conflict of interest which they have been found not to have properly disclosed, and that is in breach of the fundamental principle expanded in Keech v Sandford [1726] Sel Cas Ch 61; 25 ER 223 which underlies the fiduciary duty of directors, not to put themselves in a position in which their private interests are likely to be in conflict with, and are preferred to, their duty to the company. Equity cannot regard that as acting honestly."
The obligation to exercise a reasonable degree of care and diligence pursuant to s229(2) does not involve a mental element. The test is limited to what may reasonably be expected of a director in the circumstances: Byrne v Baker [1964] VR 443 at p450 and Chew v The Queen (supra) per Dawson J at p642.
I turn now to s229(4). The true meaning of this provision was considered in Chew v The Queen. The majority of the Court concluded that the correct interpretation is that an officer or employee of a corporation shall not make improper use of his or her position as such in order to gain, directly or indirectly, an advantage for himself or any other person or to cause detriment to the corporation. The actual accrual of an advantage or the suffering of a detriment is not an element of the offence. It is necessary to establish that the director intended that such a result should ensue and also that he or she believed that the intended result would be an advantage to himself or herself or for some other person or a detriment to the corporation: per Mason CJ, Brennan, Gaudron and McHugh JJ at pp633-634. Their Honours went on to say at p634:
"The accused's state of mind is relevant not only to the requirement of purpose but also to the element of improper use of his or her position. If, for example, an accused person reasonably but mistakenly believed that a particular transaction which he or she authorised was genuinely for the benefit of the corporation, that belief may, in an appropriate case, be material in determining whether the accused person can be held criminally responsible for using his or her position in a manner which would objectively be seen to be improper."
In the The Queen v Byrnes (1995) 183 CLR 501 it was held that the test of impropriety under s229(4) was objective. It did not depend upon the director's consciousness of impropriety but consisted in a breach of standards of conduct expected of a person in the position of the director by reasonable persons with knowledge of the duties, powers and authority of the position of director and the circumstances of the case: per Brennan, Deane, Toohey and Gaudron JJ at pp514-515. McHugh J made the following observation at p522:
"It will often be difficult to determine whether or not a particular use of a position is improper. But, in my opinion, officers or employees who act in breach of their fiduciary duties to secure a gain for themselves or others or to cause detriment to the corporation always make improper use of their position unless they are honestly and reasonably mistaken as to the facts which give rise to the duties or their breach. In the absence of a mistake of that kind, it is difficult to see how officers or employees who use their positions in breach of fiduciary duty to secure such a gain or cause such a detriment can escape a finding of improper use of their position. Certainly, they cannot escape a finding of improper use of position merely because they believed that what they were doing was in the interests of the corporation. Nor can they escape that finding by claiming that they believed that the breach of fiduciary duty would be ratified any more than a clerk can escape a finding of embezzlement by claiming that he or she thought the employer would ratify the unlawful takings."

57. The Appellant was disparaged, vilified and caused to live in fear and terror having been assaulted, abused, threatened and was caused to be humiliated in public because she was appealing for the return of her dogs.

58. The evidence seized had the names and contact details of witnesses and potential witnesses that became unavailable to the Appellant causing her hardship in defending herself.

59. The Second Respondent contacted the Appellant’s witnesses and potential witnesses in a manner that would persuade them to not be witnesses for the Appellant,
a. John Dougall (a witness for the Appellant) received a "Save the Poodles Petition" email and other comments design to persuade him not to support the Appellant. 
b. Annette Barrell (a witness for the Appellant) received a visit from RSPCA Inspector Prosecutor South East Queensland Tracey Jackson and Inspector Daniel Young and Ms Barrell felt intimidated and threatened by them as they told her damnifying stories about (a witness for the Appellant)that would have dammed (a witness for the Appellant)in Court.  This visit was on the 14th of April 2008 by Tracey Jackson and Daniel Young 2_18_40 barrell visit by jackson & young In that conversation there was talk about the Appellant's dogs killing each other. 2_20_40 barrell dogs killing each other. 2_22_18 re-examination dogs killing each other. The Appellant remembers re-examining the witness (Annette Barrell) on these issues and the witness saying that Tracey Jackson said these things to her. But they do not appear in the transcripts and it is most unusual that this issue would not have been canvassed in re-examination. Tracey Jackson would have known Annette Barrell was a witness for the Appellant from the Appeal to DPI for the return of her dogs. Annette Barrell formed the view she was visited because she did up an affidavit for the Appellant. It was improper for Tracey Jackson to discuss the Appellant with the Appellant’s witness in a manner that was derogatory of the Appellant. This was interfering with a witness. Exhibit GR16 is the transcripts from day 18 to day 22 which cover some of this conversation.
c. Margaret Watt ( another witness for the Appellant) received phone calls and was abused in these calls.
60. The Second Respondent deleted files off the Appellant's computer. Affidavit - Conduct (findings of fact) had a photo of the Second Respondent lawyers’ name where files were replaced by the Second Respondent. Exhibit GR17 to this Affidavit shows that Clayton Utz removed and changed files on the Appellant’s computer.
61. Pretrial Publicity – Trial by media has made it impossible for the Appellant to get a fair

62. The Second Respondent Inspectors were to be shown on RSPCA Animal Rescue television show on Channel 7 as rescuing the Appellant's dogs from a cruel old woman who kept her dogs in atrocious conditions and only cared about the money and was funding her retirement from her dogs. To achieve this presentation the dogs had to be:
a.  undernourished, 
b. covered in urine and faeces, 
c. full of disease and maggots, 
d. living on their own faeces that had not been cleaned in years, 
e. living in cages with urine burns on their feet. 
f. comments that her poodles were packing and eating each other. 
Exhibits summonsed to the Court as DVD’s from Imagination Television show the preparation of this media event about the Appellant. They also show the Second Respondent’s witnesses being tutored.

63. The Second Respondent had to produce a good story to impress the public, get public sympathy for the Appellant’s dogs, and get more donations and to increase the public's esteem of The Second Respondent. 

64. The Appellant saw herself on the television news and articles in newspapers along with comments that were damnifying of her. 
a. The Appellant's telephone rang continuously for 24 hours daily for months with people threatening and abusing her. 
b. The Appellant received letters that were abusive and racist towards her. 
c. When the Appellant was out shopping, strangers came up to her and verbally abused her. 
d. Rubbish was dumped the Appellant driveway, 
e. Strangers went to the Appellant’s property and verbally abused her. The Appellant was assaulted with a bottle which hit her head. 
f. The Appellant became so terrified, she lived in her home without lights or television at night fearing people would realise she was home and arrive to carry out their threats. 

Exhibit GR18 this Affidavit is the Channel 10 News broadcast with film provided by Channel 10 News studio.

65. The Second Respondent conducted a public "Save the Poodles" campaign with petitions to judges and legal counsels and a Channel 7 telethon seeking donations for "those poor neglected poodles". The Appellant verily believes that about $2million was raised for the Second Respondent from this campaign. Exhibit GR2 & GR3 to this Affidavit are the “save the Poodles” petition emails.
66. The Second Respondent placed them selves in the position where they would have been seen to have committed a fraud upon the public if the Appellant won her poodles back. The Second Respondent reputation would have been severely damaged. 

67. Not only did the Second Respondent get donations from the public, the Second Respondent also invoiced the Appellant for the care of her dogs. Exhibit GR15 to this affidavit is the Invoice prepared by the Second Respondent.
68. The Second Respondent made an application to the Department of Primary Industries (DPI) for forfeiture of the Appellant poodles to the Second Respondent. The DPI had in practice of formally forfeited all dogs and cats seized by the Second Respondent to the Second Respondent. 

69. The Appellant employed lawyers to appeal under the Animal Care and Protection Act 2001 that all her seized dogs be returned to her.  

70. The Second Respondent began to strip the Appellant of the balance of all the Appellant’s evidence and witnesses. On the 22 February 2008, two days before the time to appeal had expired, the Second Respondent came again with a warrant and seized all the Appellant's records, computer system, letters to and from her lawyers, some jewellery, cash, antiques and other chattels including personal items. Her lawyers lodged the appeal for the return of her dogs to DPI. 

71. The Appellant, in a state of fear and terror was greatly distressed to received three telephone calls from customers advising her they had been contacted by the Second Respondent. The Appellant had only three witnesses left.  

a. John Dougall who received a "Save the Poodles Petition" email and other comments designed to persuade him not to support the Appellant. 
b. Annette Barrell who received a visit from The Second Respondent Inspector and South East Queensland Prosecutor Tracey Jackson and Inspector Daniel Young. Ms Barrell felt intimidated and threatened by them as they told her damnifying stories about the Appellant that would have dammed in Court after making discouraging comments on her kennels.
c. Margaret Watt received phone calls and was abused in these calls.
72. The Appellant could not find any more witnesses as those she remembered refused to help her. The pretrial publicity had affected them. 
73. The Appellant's boarding kennel cards (customers records) and other records were seized and she did not know who the boarders were who had been to her kennels and placed, then retrieved, their dogs from her kennels in the Christmas/New Year period prior to seizure on the 9th January 2008. These people were witnesses to the condition of the Appellant's kennels prior to the rain event. 

74. The Second Respondent solicitors negotiated with the Appellant's lawyers for the Appellant to surrender all her dogs. The Appellant subsequently found out that RSPCA had no rights under the said Act to do so. 

75. These pretrial negotiations were extremely expensive and consumed the Appellant's financial resources unnecessarily. The Appellant was financially weakened by this contempt of Court of RSPCA.

76. The Second Respondent sought undertakings that the Appellant would not conduct her boarding kennel business with threats of further raids depriving the Appellant of further income. The loss of the Appellant dogs and the danmification of the Appellant meant her customers and potential customers would be driven away. The Second Respondent conducted a war of attrition against the Appellant. Exhibit GR19 to this Affidavit is a letter from RSPCA lawyers seeking such assurance.

77. It seems the Queensland Government is intent on inviting anarchy as in the words of GAUDRON AND McHUGH JJ. of the High Court  Plenty  v  Dillon  [1991] HCA 5; (1991) 171 CLR 635 (7 March 1991) HIGH COURT OF AUSTRALIA,  paragraph 24. GAUDRON AND McHUGH JJ. 

 “24 …… "The Right Approach?" (1980) 96 Law Quarterly Review 12, at p 14, cited by Lord Edmund-Davies in Morris v. Beardmore, at p 461.  If the courts of common law do not uphold the rights of individuals by granting effective remedies, they invite anarchy, for nothing breeds social disorder as quickly as the sense of injustice which is apt to be generated by the unlawful invasion of a person's rights, particularly when the invader is a government official. The appellant is entitled to have his right of property vindicated by a substantial award of damages.” 

  

78. Jordan CJ said[55], in Mitchell v John Heine, that there were five conditions to be met if one person was to have reasonable and probable cause for prosecuting another for an offence: 

"(1) The prosecutor must believe that the accused is probably guilty of the offence. (2) This belief must be founded upon information in the possession of the prosecutor pointing to such guilt, not upon mere imagination or surmise. (3) The information, whether it consists of things observed by the prosecutor himself, or things told to him by others, must be believed by him to be true. (4) This belief must be based upon reasonable grounds. (5) The information possessed by the prosecutor and reasonably believed by him to be true, must be such as would justify a man of ordinary prudence and caution in believing that the accused is probably guilty." 

To succeed on the issue of  reasonable and probable cause  the plaintiff had to establish "that one or more of these conditions did not exist" (emphasis added). Jordan CJ continued:

"This he may do by proving, if he can, that the Appellant prosecutor did not believe him to be guilty, or that the belief in his guilt was based on insufficient grounds." 

Taken in isolation from these concluding propositions, the five conditions stated by Jordan CJ may be contrasted with what Dixon J said in Sharp v Biggs:

"Reasonable and probable cause does not exist if the prosecutor does not at least believe that the probability of the accused's guilt is such that upon general grounds of justice a charge against him is warranted. Such cause may be absent although this belief exists if the materials of which the prosecutor is aware are not calculated to arouse it in the mind of a man of ordinary prudence and judgment." (emphasis added) 

In Commonwealth Life Assurance Society Ltd v Brain, Dixon J repeated what he had earlier said in Sharp v Biggs but also said that:

"when it is not disputed that the accuser believed in the truth of the charge, or considered its truth so likely that a prosecution ought to take place, and no question arises as to the materials upon which his opinion was founded, it is a question for the Court to decide whether the grounds which actuated him suffice to constitute  reasonable and probable cause ."  

Malice

79. Jordan CJ said[55], in Mitchell v John Heine, said: In Noye v Robbins; Noye v Crimmins [2007] WASC 98 (30 April 2007) EM HEENAN J said:-

"252 It is necessary to appreciate that malice of the requisite kind is not merely spite or ill will against the Second Respondent but can be constituted by the existence of indirect or improper motives. Examples or indirect or improper motives which appear from the cases include where the prosecution was for perjury to stop the plaintiff's mouth: Hadrick v Heslop & Raine (1848) 12 QB 267; and where the Appellant's object was to punish someone in order to deter others: Stevens v Midland Counties Railway (1854) 10 Exch 352; (1854) 156 ER 480; and Abrath v North Eastern Railway Co (1883) 11 QBD 440. In Glinski v McIver (supra), the alleged purpose of the prosecution was to punish the plaintiff for giving evidence in other proceedings and this was held to be capable of constituting malice. It has also been held that where a prosecutor had nothing before him but circumstances of mere suspicion: Bradshaw v Waterlow & Sons Ltd [1915] 3 KB 527; or where he knew that the acts on which the prosecution were founded upon were done openly and in good faith in assertion of a legal right, there is, in general, no reasonable and probable cause  – Wilkinson v Foote (1856) 5 WR 22. See also Halsburys Laws of England vol 45(2) at [470]-[473].

253 The test adopted in Victoria in Farrington v Thomson [1959] VR 286 per Smith J at 293 was that there must be a consciously wrongful exercise of power by the public officer. See also Grimwade v State of Victoria (supra) per Harper J at 567 - 568.

254 Therefore, malice will be proved where an accused can show that, in laying a charge, a prosecutor was actuated by motives other than a desire to bring the accused to justice: Hicks v Faulkner (1878) 8 QBD 167; Trobridge v Hardy (1955) 94 CLR 147 and Glinski v McIver (supra). Consequently, charging an accused with an offence due to succumbing to pressure from bureaucratic superiors to lay a charge, may, in some cases, support a finding of malice."

255 The two elements, that is the  absence of reasonable and probable cause , on the one hand, and the institution of the proceedings as a result of malice, on the other, are separate and distinct components of the tort and proof of each must be established. The bringing of a prosecution through malice, but where there was also reasonable and probable cause  to institute the prosecution, will not suffice. Similarly, if there was no reasonable or  probable cause to bring to prosecution but the conduct of the prosecutor was not malicious, in the proper sense of the term, the claim will also fail. Nevertheless there is a potential for interaction between these two components because the absence of reasonable and probable cause for the institution of the proceedings may, depending upon the particular facts, more readily justify a finding of malice being made. Conversely, a finding that the prosecutor acted maliciously may more readily lead to a finding that the prosecutor's belief in the justification of charging the accused was distorted by malice or prejudiced by improper motives: Glinski v McIver (supra); and Krivoshev v Royal Society for the Prevention of Cruelty to Animals Inc [2005] NSWCA 76. Despite this potential for interaction between these two components of the tort, it is nevertheless clearly the case that proof of the existence or absence of the one does not automatically or necessarily amount to proof of the absence or presence, as the case may be, of the other.

80. Misfeasance In Public Office By The Second Respondent.

“The tort of misfeasance in a public office is founded on the fundamental rule of law principle that those who hold public office and exercise public functions are subject to the law and must not abuse their powers to the detriment of the ordinary citizen.”
COURT OF APPEAL of Canada -  Freeman-Maloy v. Marsden, 

81. Jordan CJ said[55], in Mitchell v John Heine, said: In Noye v Robbins; Noye v Crimmins [2007] WASC 98 (30 April 2007) EM HEENAN J said:-

The requirements for this tort have been reviewed extensively in  Northern Territory of Australia v Mengel (1995) 185 CLR 307. The cause of action is available against any holder of a public office, if the office holder acted maliciously or knew that his action was beyond power and was likely to harm the plaintiff. An element of the cause of action is an intention to cause harm to the plaintiff: Mengel's case (supra) at 345. A public officer, for the purposes of the action, includes a police officer carrying out coercive duties: Farrington v Thomson [1959] VR 286 at 292; and Racz v Home Office [1994] 2 AC 45; and, of relevance to the present action, it includes a police officer in the course of investigating the commission of alleged offences: Garrett v Attorney-General [1997] 2 NZLR 332; and Kuddus v Chief Constable of Leicestershire Constabulary [2002] 2 AC 122. The tort of misfeasance in public office involves the necessity to prove bad faith on the part of the office holder Appellant. This can be accomplished by demonstrating that he or she acted in pursuit of an improper or collateral purpose and with the intention to harm the plaintiff. The same element may be satisfied by proof that the office holder was acting in the knowledge that the conduct was beyond power and that it was likely to harm the plaintiff; but there must be actual knowledge of want of power.

82. The Second Respondent has taken the following from the Appellant:

a. The Appellant world Famous Pedigreed Neiger Poodles taken from her. The Appellant dogs had twenty plus years of selective breeding with rare irreplaceable imported lineage, bred for temperament, depth of colour, sound genetic health and conformity to the Breed Standard. the Appellant has been exporting these dogs to the world mainly to increase the gene pool since 1988. In the eighteen months prior to seizure she had exported approximately 200 dogs and had orders for more to be exported some being for puppies. The value of the pedigreed dogs seized were irreplaceable and invaluable. The Appellant’s dogs were sold to people who were "too caring" to pay the market price for these dogs and recruited by the Second Respondent to join in the defaming of the Appellant in order to keep her healthy dogs. 

b. All the Appellant customers’ pedigreed dogs taken from her - from the customers also.

c. The Appellant specialised in overseas shipping of pedigreed dogs. She had all her shipping customers’ pedigreed dogs on consignment taken from her.

d. The Appellant loves of her life, her dogs that she so loved and devoted her past 20 years to selective breeding were taken from her. 

e. The customers that loved and respected the Appellant and her dogs. Most of these customers have abandoned her.

f. The Appellant has had her good reputation and respect from 20 years of breeding the best quality Pedigreed Poodles taken from her.

g. Prior to owning the kennels the Appellant was for 20 years in professional employment as a qualified Accountant, Financial Analyst, Taxation and Audit both in the private and public sectors. The Appellant’s established good reputation of 40 years was taken from her,

h. The Appellant had her Pedigreed Poodle export business and its income taken from her.

i. The Appellant had her export shipping business on consignment, and its income, taken from her.

j. The Appellant had her boarding Kennel business, and its income, and goodwill taken from her. Under threat of further raids from the Second Respondent, the Appellant feels she cannot conduct this business anymore.

k. The Appellant had her valued privacy taken from her. Her personal and private affairs were made public in Television news, in newspapers and on the Internet. The Appellant regularly still receives calls from people wanting to inspect her property and kennels. The photographs of the Appellant taken by the media are listed for sale in the Internet by the photographers. Neighbours are still getting requests from Television News reporters wanting to use their property to film the Appellant’s property. Neighbours were recruited to spy on the Appellant by the Second Respondent.

l. The Appellant has had her freedom taken from her. The many months of threatening and abusive telephone calls, the nasty letters, the garbage dumped on her drive way and people coming to her property and abusing and assaulting her made her fearful living in her own home. Living in fear she was unable to have her lights on or watch Television at night for fear someone would come to her home and carry out their threats. This fear lasted for 7 months till she managed to persuade a friend to live with her. The Appellant is still fearful of being on her own in her own home.

m. The Appellant had her pleasures taken from her. She was unable to visit her local Club or go out in public by herself as people there had come up to her and abused her.

n. The Appellant had the convenience of shopping by herself taken from her. She was fearful because she had members of public come up to her and abuse her.

o. The Appellant had her emotional well being taken from her. The Appellant still feels violated. She regularly saw and was alerted to comments made about her on Internet web sites and forums and in the media. 

p. The Appellant had her good mental and physical health taken from her. The stress, distress, the fear and terror she has experienced and still experiencing has taken a toll on her health. The Appellant had to seek help and medication provided by her doctors.

q. The Appellant had her ability to feel safe in her own home taken from her. She is regularly woken in terror by nightmares of what had happened, is happening to her beloved poodles and fearful of people coming into her home to cause her further harm. It has been a very long 22 months since her beloved poodles were "legally" stolen from her by RSPCA fully supported by the Labor Government. A "disgusting act of malicious greed" according to the Appellant. The Appellant will never give up, until "Justice is served".

r. On the 22 February 2008 RSPCA came with a Warrant and the Appellant records and other personal effects including jewellery, her wedding ring, cash, antiques, computer system, legal correspondence with her then solicitors, and other personal properties. The Appellant was oppressed and intimidated by the Second Respondent.

s. The Appellant has been and is still suffering hopelessness from the regular reminding by people who contact her of how she has been portrayed by the Second Respondent in the media and elsewhere.

t. The Appellant has had the protection of the Police taken from her. When she reported an assault upon herself she called the Beenleigh Police and was abused by the Police, she called the Logan Police and they refused help, she called the Jimboomba Police and they came after five hours and would not help her. The Police did not collect the bottles, stones and cans that were thrown at her and that hit her on the head. The fingerprints on these bottles would have helped identify her assailants.

u. The Appellant had most of her witnesses taken from her. The records seized contained the contact details of the many people who had boarded their dogs with her over the Christmas New Year period prior to the flash flooding that washed debris into her kennels. These people were witnesses to the conditions of her kennels.

v. The Appellant had her trust in the legal system taken from her. In her Appeal for the return of her dogs:

1. The Second Respondent was allowed to interfere with the three witnesses that did come forward.

2. The Second Respondent was allowed to put provable lies into Court and have them accepted as evidence.

3. The Second Respondent was allowed to seize her records and other property and ambush her appeal for the return of her dogs by causing her loss of witnesses.

4. The Second Respondent was allowed to use pretrial publicity to scare away witnesses and to cause other "witnesses" of the Second Respondent to harden and fortify against the Appellant.

w. The Appellant had her confidence in the legal profession taken from her. The Appellant’s then Lawyers attempted to have her certified mentally incapable with an administrator appointed when she refused to surrender all the dogs to the Second Respondent. The Appellant’s replacement Lawyers, could not, or would not, produce an Appeal for the return of her dogs. The Appellant had to be self represented after having paid lawyers large sums of money.

x. The Appellant has been stripped of her financial resources by the Second Respondent negotiating with her then lawyers for the Appellant to surrender her dogs to the Second Respondent when the Second Respondent had no power or authority to make any decisions to return any of the Appellant’s seized dogs to her. It was a negotiation that was ultra-vires and a contempt of court as the decision was with the then Department of Primary Industries not the Second Respondent.

y. The Appellant had her financial security taken from her. When this matter finalises she will have to sell her property as the debt burden is now such that, with her self funded superannuation payments, she has trouble finding the money to live and depends on the charity of friends and some customers who also lost their dogs in the seizure. 

z. The Appellant had her lifestyle taken from her. She has to struggle financially to pay her expenses and get by. 

aa. The Appellant had her right to all her “defences” in her Appeal to the Brisbane Magistrates Court for the return of her dogs taken from her. Magistrates struck out large amounts of evidence and witnesses were made unavailable to her by the Second Respondent conduct and trial by media exposure that she was left having to try to show how the Second Respondent had fabricated evidence and perjured themselves with the Second Respondent 's own evidence.

ab. The Appellant had her right to live in her own home by herself taken from her. She suffers fear of further abuse made on her by the Second Respondent as the Second Respondent did when they raided her. She must have someone else stay with her for protection and peace of mind.

ac. The Appellant has had her confidence in the Courts taken from her. When she made an application to the Beenleigh Magistrates Court for the return of her kennel boarding records she was found guilty of 1 x animal cruelty and 3 x breach of duty of care (4 charges out of 149 charges). Penalty $250.00. The Magistrate and RSPCA lawyers told her to ignore the Advice of Conviction or Order, to tear it up, as it was a “clerical error”. Later she received another advice of Conviction or Order with another penalty of $250.00 from the same hearing. A total of $500.00 in penalties for making an application for the return of her kennel records to enable her to identify and contact potential witnesses to defend the 149 charges laid against her by the Second Respondent. 

ad. The Appellant almost had her right to Appeal the above mentioned penalties taken from her by an attempt to deceive and mislead the Appellant to persuade her not to appeal the above mentioned guilty findings. The Appellant has appealed to the Brisbane District Court against Brisbane Magistrate decision to confirm DPI forfeiture of the dogs. No District Court Judge could return her dogs to her if she is guilty of animal cruelty and breach of duty of care, even if it was caused by a “clerical error” as stated by the Magistrate in the last Beenleigh Magistrates Court mention hearing. 

ae. The Appellant has a right to conduct any business that has anything to do with animals. The Second Respondent had threatened to come again and again and start it all over again if the Appellant was to conduct any animal related business.   

Sworn by Geraldine Fooi-Fong Robertson on _________ October 2009

at (place) ________________________________________    in the presence of:
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Taken by: (person taking the affidavit to sign)


