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REPLY TO OUTLINE OF SUBMISSIONS OF THE FIRST RESPONDENT

The Appellant has a right to appeal, but only on a question of law. 

1. The First Respondent has correctly stated that an Appeal is on law only.  In Paragraph 6 he states “In that regard Section 205 of the Act restricts appeals to the District Court in the following terms:

An appeal lies to a District Court from a decision of the Magistrates Court, but only on a question of law.””

2. In Paragraph 10 he then wrongly stated “In relation to the following grounds of appeal, no question of law has been identified by the Appellant and pursuant to the provisions of Section 205 of the Act these grounds should be struck out as no appeal lies to the Court. Those grounds are:-
Grounds 1 and 2;

Grounds 4 to 10;

Grounds 14 to 17;

Grounds 19 to 21;

Grounds 23 to 31;

Grounds 33 to 42;

Ground 44;

Grounds 47 to 51;

Grounds 53 and 54.” 
3. The Animal Care and Protection Act 2001 requires that the Magistrate must comply with Natural Justice.   Section 202 Hearing procedures states:
“(1) In deciding an appeal, the Magistrates Court—
(a) has the same powers as the chief executive in making the review decision appealed against; and

(b) is not bound by the rules of evidence; and

(c) must comply with natural justice.

(2) An appeal is by way of rehearing, unaffected by the review decision.”
4. The Appellant’s submission in the grounds  1 to 10,  13, 43, 44,  are based on the fact the Appellant was denied Natural Justice in the Appeal to the Magistrates Court. The Appellant did not get a fair hearing.

5. The Magistrate restricted the hearing to, 

(1) only those matters related to the reasonable belief of the inspector, and,  

(2) reasonable belief by the delegate of the Chief Executive. 

6. By restricting the hearing as in 5 above the Magistrate denied the Appellant the opportunity to discover issues related to: 

(1) the effects of pre-trial publicity on prosecution witnesses, 

(2) the effects of pretrial publicity on the Appellant’s witnesses and potential witnesses,

(3) the effects of the improper purposes of the Second Respondent in “prosecuting for profit”, 

(4) the effects of her evidence having been removed from her, 

(5) the effects of her witnesses having been contacted and told things that would bias these witnesses against the Appellant and scare them away,

(6) the effects of the pretrial negotiations of the Second Respondent – 

all the things that the Respondents did that caused her to be unable to get a fair hearing. The Appellant was denied natural justice. 

Natural Justice is a question of law.
7. McMURDO P:  in Queensland Conservation Council Inc v. Xstrata Coal Queensland P/L & Ors [2007] QCA 338 (12 October 2007) said 

In Armstrong v Brown,
 although the question was not directly considered, this Court seems to have accepted that a breach of natural justice is an error of law sufficient to allow an appeal from the Tribunal under s 67(1) Land and Resources Tribunal Act.  The Tribunal's failure to accord QCC natural justice in the circumstances here appears to have materially affected the Tribunal's ultimate decision.  It is an appealable error of law under s 67(1) requiring this Court's intervention.  The appeal must be allowed, the orders of the Tribunal set aside and the matter remitted to the Land Court for re-hearing and determination according to law. 

8. In R v Reis [2005] NSW SC 707 the accused was found not guilty on the grounds of mental illness after having earlier been found unfit to be tried. The determination of unfitness was made by a jury after a short hearing in which there was no dispute as to the appropriate finding.  In summing up, Barr J told the jury:
"That brings me round to where we started. One of the essential things before a person can get a fair trial in New South Wales is that that person must be able to, by herself or through her solicitor or barrister, to set up every available defence. Here a very important one is that the very illness itself has created but which the very illness prevents her from getting. That is the substance of Dr Westmore's evidence and Dr Nielssen's evidence also".
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1. S 205 Appeal to District Court, Animal Care and Protection Act 2001. 

An appeal lies to a District Court from a decision of the Magistrates Court, but only on a question of law.
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