
________________________________________________________________ 
OUTLINE OF ARGUMENT                                Name: Geraldine Fooi Fong Robertson 
Filed on Behalf of the Appellant                           Address: 17 – 23 Buccan Road,  
 Form 96 Rule 786                                                 Buccan 4207 
                                                                               Phone No: 07 3200 5262  
                                                                               Email groberst@bigpond.net.au 

DISTRICT COURT OF QUEENSLAND 
 

REGISTRY: BRISBANE 
 

APPEAL NUMBER: 2268/09         
 
Appellant:             Geraldine Fooi-Fong Robertson 
                              17-23 Buccan Road 
                              Buccan, Qld. 4207 
 
First Respondent : The Chief Executive 
                               Department of Primary Industries and Fisheries (DPI) 
                               80 Ann Street 
                               Brisbane Qld 4000 
 
Second Respondent:  The Royal Society for the Prevention of Cruelty to 
                              Animals Queensland (RSPCA) 
                              C/o Clayton Utz Lawyers 
                              GPO Box 55 
                              Brisbane Qld 4001 
 
 

OUTLINE OF ARGUMENT 
 
The Appellant has a right to appeal, but only on a question of law.  
 
1. S 205 Appeal to District Court, Animal Care and Protection Act 2001.  

An appeal lies to a District Court from a decision of the Magistrates Court, but only on 
a question of law. 

 
History  
2. The Appellant owns a fully developed kennel property since 1992 on 5 acres at 17-

23 Buccan Road, Buccan. The Appellant was breeding pedigreed poodles to orders 
and exporting most of them overseas, boarding dogs belonging to other breeders and 
operating an overseas shipping business for other customers.  

 
3. On the 9th January 2008 the Appellant had many dogs belonging to other breeders 

in her kennels. In the 18 months previous to the 9th January 2008 the Appellant had 
exported about 200 poodles mostly to overseas breeders. The Appellant had rare and 
highly sought after red, apricot and brown poodles with customers paying up to 
$6,000 each for puppies.  

 
4. On the 9th January 2008 the Appellant had 13 dogs belonging to Benji-Pet Kennels 

in Singapore on consignment booked for AQIS inspections for shipping on 17 
January 2008 to Singapore.  

 
5. After twenty years of selective breeding along with importing breeding stock the 

Appellant's poodles had perfect conformity, no genetic health problems and an 
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extremely good temperament. The Appellant's NEIGER poodle brand was well 
known around the world. The Affidavit Conduct (finding of facts) GR1 is an order 
for poodles from Hong Kong which demonstrate how valuable these dogs were.  

 
6. On the 9th January 2008 the Second Respondent staff arrived at the Appellant's 

property with a warrant, under The Animal Care and Protection Act 2001, to inspect 
her poodles. The Second Respondent came with Police escorts and many media and 
photographers. All the Appellant's dogs were seized that day, in total 104 which 
included pregnant bitches.  

 
7. This happened after a prolonged drought was broken with the biggest rain event in 

twenty years that caused flooding in the area. Debris had been washed into the 
Appellant's kennels and the clean up process had just begun with two kennels 
cleaned and most of the poodles moved from the kennels to the front building 
holding pens.  

 
8. Poodle Club of Queensland members (and others) were organised to process the 

Appellant's dogs and put them into foster homes. The media was invited into to film 
the Appellant's poodles at seizure and at the Second Respondent shelter at Fairfield.   

 
9. On and about the 10 January 2008 video footage taken by Imagination Television 

camera crew was supplied to various media with comments from the Second 
Respondent management, staff and members of the Poodle Club of Queensland Inc.  

 
10. The Second Respondent Inspectors were to be shown on RSPCA Animal Rescue 

television show on Channel 7 as rescuing the Appellant's dogs from a cruel old 
woman who kept her dogs in atrocious conditions and only cared about the money 
and was funding her retirement from her dogs. To achieve this presentation the dogs 
had to be: 

 
a.  undernourished,  
b. covered in urine and faeces,  
c. full of disease and maggots,  
d. living on their own faeces that had not been cleaned in years,  
e. living in cages with urine burns on their feet.  
f. comments that her poodles were packing and eating each other.  

 
11. The Second Respondent had to produce a good story to impress the public, get 

public sympathy for the Appellant’s dogs, and get more donations for the Second 
Respondent and to increase the public's esteem of the Second Respondent.  

 
12. The Appellant saw herself on the television news and articles in newspapers along 

with comments that were damnifying of her.  
 

a. The Appellant's telephone rang continuously for 24 hours daily for weeks 
with people threatening and abusing her.  

b. The Appellant received letters that were abusive and racist towards her.  
c. When the Appellant was out shopping, strangers came up to her and 

verbally abused her.  
d. Rubbish was dumped in her driveway,  
e. Strangers came to her property and verbally abused her, she was assaulted 

with a bottle which hit hard on her head.  
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f. The Appellant became so terrified, she lived in her home without lights or 
television at night fearing people would realise she was home and arrive to 
carry out their threats.  

 
 
13. The Second Respondent conducted a public "Save the Poodles" campaign with a 

petitions to judges and legal counsels and a Channel 7 telethon seeking donations for 
"those poor neglected poodles". The Appellant verily believes that about $2million 
was raised for the Second Respondent from this campaign.  

 
14. The Second Respondent placed themselves in the position where they would have 

been seen to have committed a fraud upon the public if the Appellant won her 
poodles back. The Second Respondent reputation would have been severely 
damaged. Not only did the Second Respondent get donations from the public, they 
also invoiced the Appellant for the care of her dogs. 

 
15. The Second Respondent made an application to the First Respondent for forfeiture 

of the Appellants poodles to The Second Respondent. The First Respondent had in 
practice, formally forfeited all dogs and cats seized to The Second Respondent.  

 
16. The Appellant employed lawyers to appeal according the Animal Care and 

Protection Act 2001 that her poodles be returned to her.   
 
17. The Second Respondent began to strip the Appellant of the balance of all her 

evidence and witnesses. On the 22 February 2008, two days before the time to 
appeal had expired, the Second Respondent came again with a warrant and seized all 
the Appellant's records, computer system, letters to and from her lawyers, some 
jewellery, cash, antiques and other chattels including personal items. Her lawyers 
lodged the appeal for the return of her dogs to DPI.  

 
18. The Appellant, in a state of fear and terror was greatly distressed to received three 

telephone calls from customers advising her they had been contacted by Second 
Respondent .  

 
19. The Appellant had only three witnesses.   

a. John Dougall who received a "Save the Poodles Petition" email and other 
comments designed to persuade him not to support the Appellant.  

b. Annette Barrell who received a visit from Second Respondent Inspector and 
South East Queensland Prosecutor Tracey Jackson and Inspector Daniel 
Young. Ms Barrell felt intimidated and threatened by them as they told her 
damnifying stories about the Appellant that would have dammed in Court 
after making discouraging comments on her kennels. 

c. Margaret Watt received phone calls and was abused in these calls. 
 
20. The Appellant could not find any more witnesses as those she remembered refused 

to help her. The pretrial publicity had affected them.  
 
21. The Appellant's boarding kennel cards (customers records) and other records were 

seized and she did not know who the boarders were who had been to her kennels and 
placed, then retrieved, their dogs from her kennels in the Christmas/New Year 
period prior to seizure on the 9th January 2008. These people were witnesses to the 
condition of the Appellant's kennels prior to the rain event.  
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22. The Appellant's appeal was against DPI forfeiture, not the Second Respondent’s 

seizure.  
 
23. The Second Respondent solicitors negotiated with the Appellant's lawyers for the 

Appellant to surrender all her dogs. The Appellant subsequently found out that the 
Second Respondent had no rights under the said Act to do so.  

 
24. These pretrial negotiations were extremely expensive and consumed the Appellant's 

financial resources unnecessarily. The Appellant was financially weakened.  
 
25. The Second Respondent sought undertakings that the Appellant would not conduct 

her boarding kennel business with threats of further raids depriving the Appellant of 
further income. The loss of the Appellant's dogs and the danmification of the 
Appellant meant her customers and potential customers would be driven away. The 
Second Respondent conducted a war of attrition against the Appellant. 

 
26. Her solicitors, Robertson O'Gorman had tried to persuade her into surrendering her 

dogs to RSPCA in pretrial negotiations. These solicitors then persuaded her to have 
psychiatrists declare her mentally unfit with an administrator appointed to surrender 
the poodles to the Second Respondent .  

 
27. Her next solicitors, Burnslaw, could not properly prepare an appeal for the return of 

her dogs and the Appellant was left self-represented.  
 
28. In Court the Appellant had virtually all of her evidence related to the pretrial 

publicity and the conduct of the Second Respondent conduct, struck out.  
 
29. The Second Respondent had placed themselves into a position where to lose and 

have to return the Appellant's dogs would be a public humiliation for them. All those 
people who had the Appellant’s dogs would have to return what have become their 
loved pets. These people themselves would be unlikely to give up their new pets. 

 
30. To avoid public humiliation the Second Respondent fabricated evidence and 

witnesses were tutored and then perjured themselves in the Court to protect 
themselves from public humiliation and costs associated with having to return dogs 
they could now no longer return.  

 
31. The evidence of the Second Respondent’s conduct was removed from consideration.  
 
32. The Hearing had to be left with only the Second Respondent witnesses giving the 

only evidence against the Appellant. Some of these witnesses were not even present 
at the seizures.  

 
33. The Second Respondent was encouraged by the Magistrate to have  and allowed to 

have witnesses from over ten years ago giving unsubstantiated false evidence and 
irrelevant hearsay evidence against the Appellant. To damnify her and prejudice her 
even further. 

 
34. The Second Respondent  is a commercial trading organization incorporated on 23 

December 1999 within meaning and interpretation of section 51 (xx) of the 
Commonwealth Constitution and, section 4 of the Trade Practices Act 1974 in 



Page 5 of 44 
 

accordance with Law established by the Federal Court of Australia in Orion Pet 
Products Pty Ltd – v – Royal Society for Prevention of Cruelty to Animals (Vic) 
[2002] FCA 860 (5 July 2002);  (R – v – Federal Court of Australia; Ex Parte W.A. 
National Football League (1979) 143 CLR 190.     E – v – Australian Red Cross 
Society (1991) 27 FCR 310.  The RSPCA is a trading organization in the meaning of 
the trade Practices Act.  Orion Pet Products Pty Ltd v Royal Society for the 
Prevention of Cruelty to Animals (Vic) [2002] FCA 860 (5 July 2002).  

 
35. Under the Corporation Law the directors have three duties:- Duty to act in the best 

interests of the company; Duty not to exercise powers for  improper purposes; Duty 
to avoid conflicts of interest. The Second Respondent clearly had a conflict of 
interest.  

 
36. The Second Respondent was delegated the administration of the Animal Care and 

Protection Act 2001 by the First Respondent under a contract.  
 
37. The First Respondent, further, formally forfeited all animals seized to the Second 

Respondent.   
 
38. The Second Respondent seized the Appellant's dogs to enhance their reputation and 

make a profit. 
 
39. The Second Respondent prosecuted the Appellant for a profit. Not the intention and 

effect of the Animal Care and Protection Act 2001. An improper purpose and 
misfeasance in public office. 

 
 
Misfeasance in public office, abuse of power and abuse of process of the Courts. 

 “The tort of misfeasance in a public office is founded on the fundamental rule of 
law principle that those who hold public office and exercise public functions are 
subject to the law and must not abuse their powers to the detriment of the ordinary 
citizen.” 
COURT OF APPEAL of Canada -  Freeman-Maloy v. Marsden,  

 
40. Every Queenslander should be terrified of their Government, its agencies and their 

courts because this case tells that their Government, its agents and their courts can 
and will come at their greatest vulnerability, in the Appellant's case, the worst flash 
flooding rain in twenty years and take everything from them, their life's work.   

 
41. The Second Respondent took all the Appellant's stock in trade; her passionate loves 

of twenty years, her poodles, customers dogs and then invoiced her $253,999.46 for 
their "care" for three months.  

 
42. The Appellant's lawyers took another very large sums of money from her.  
 
43. The Second Respondent's intention was and they have charged her with animal 

cruelty and neglect.  Penalties and legal fees incurred will be another $300,000.00. 
The Appellant will then be left impecunious and probably bankrupt.  

 
44. But that will not be enough as through the media and their staff the Second 

Respondent will take her reputation and her business from her.  
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45. They will cause her continued psychological trauma with death threats and 
harassment and take more of her health and well being from her.  

 
46. Having done this successfully to the Appellant, they will continue to do it, over and 

over again.  
 
47. The Courts will participate by:  
 

a. striking out virtually all the Appellant evidence,  
b. allowing the Second Respondent to contact her witnesses with persuasion 

against the Appellant,  
c. denying the weather conditions,  
d. allowing the Second Respondent to seize the Appellant records and other 

property as an ambush just before she is due to lodge her Appeal to get her 
property back.  

e. finding the Appellant guilty when she tries to get an important part of her 
evidence back from the Second Respondent (Magistrates Court Beenleigh).  

 
48. The Appellant made an application to the Beenleigh Magistrates Court where she 

has been charged with 149 charges by the Second Respondent for the return of her 
kennel records containing the names of the witnesses and potential witnesses. The 
Appellant's application was struck out and she was found guilty of criminal charges. 
The Appellant received in the mail a Advice of Conviction or Order for $250, five 
days after the appeal deadline.  This Advice of Conviction or Order showed, 1 count 
of animal cruelty and 3 counts of breach of duty of care.   

 
49. In the same Magistrates Court the Appellant she was told to ignore the conviction 

and tear it up because it was a "clerical error". The Appellant understood the only 
remedy was to appeal to a higher Court. The Appellant believed that because of this 
"guilty finding" by the Beenleigh Magistrates Court, the Brisbane District Court 
where the Forfeiture Hearing Appeal was lodged could not possibly return the 
Appellant’s dogs when she was found guilty of animal cruelty and neglect. It does 
appear that this was a simple attempt to ambush the Appellant with a "clerical error" 
to enable the retention of the Appellant's valuable pedigreed dogs by the Second 
Respondent.  

 
50. To further punish the Appellant the Beenleigh Magistrates Court produced another  

Advice of Conviction or Order with another penalty of $250 making a total of $500 
in penalties for the same hearing, for wanting her boarding kennel records to be 
returned to her which was seized by the Second Respondent on 22 February 2008. 
The Appellant now has filed two Appeals to the Beenleigh District Court.  

 
51. Since the Beenleigh Magistrates Court “clerical errors” now appears to have failed 

Beenleigh Magistrates Court, the Brisbane Magistrates Court now have performed 
an “error”. All the Court Exhibits that the Appellant relies on for this appeal and 
were in her Brisbane Magistrates Court Appeal for the return of her dogs have been 
returned to the parties. See the Magistrates Notice of return of exhibits.  

 
52. This means that it is now not possible for the Appellant to prove her case in her 

Brisbane District Court Appeal against Magistrate Strofield's decision not to return 
her dogs. The procedure on appeals is that the complete Magistrates Court file is 
sent to the Court where the Appeal is to be heard.  
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53. Take the Court Exhibits away from the Appeal and the Respondent's fabricated 

evidence and perjury will not be discovered. The Appellant's Appeal to the Brisbane 
District Court will fail as Magistrate Strofield's decision cannot be properly 
contested.  

 
54. The Second Respondent intended to cause the Appellant another massive attack and 

public defamation with the "RSPCA Animal Rescue Television Show" Television 
show featuring the Appellant and her famous Neiger Poodles. Imagination 
Television had prepared this show for release when the court matters were over.  

 
55. The purpose of  the "RSPCA Animal Rescue Television Show"  is to further 

enhance the Second Respondent's public image as the "savior of ill treated animals" 
for the sole purpose of raising $millions from the public at the expense of ruining 
the Appellant further - another king hit upon the Appellant and all the fear and terror 
with threatening phone calls etc starts over again.  The evidence of the preparation 
for this event was summoned by the Appellant since discovery of it and now sits in 
the Beenleigh Magistrates Court file. The Second Respondent lawyers had 
deliberately concealed this and other evidence specifically requested on a number of 
occasions in the Brisbane Magistrate Appeal Hearing assisted by the Magistrate. 

 
56. The Appellant went into the Brisbane Magistrates Court Appeal for the return of her 

dogs with her evidence stripped from her.  
 

a. The first act of stripping was the Seizure on the 22 February 2008. The 
pretrial publicity prejudiced the Appellant such that most potential 
witnesses fled in fear of the Appellant.  

b. The Appellant's witnesses and potential witnesses were contacted by the 
Second Respondent who told these witnesses the stories they wanted the 
Appellant's witnesses to tell in Court.   

c. Then in the pretrial hearing Magistrates responded to applications and 
stripped more evidence and witness from the Appellant.   

 
57. By the time of the hearing the Appellant was left with only a fraction of the evidence 

available to her, which was not believed. Then the Magistrate questioned the 
Appellant limiting the evidence she could make available to the Court in her 
Evidence in Chief.  

 
58. The Appellant’s Brisbane Magistrate Appeal Hearing became a contest for the 

Appellant to see whether she could prove the Respondent's witnesses were lying 
using their own evidence as this is effectively all that was left for her.  

 
59. On receipt of the court transcripts after the Hearing, the Appellant found that the 

Court Transcript itself was heavily edited and vital segments deleted.  
 
60. It amazed the Appellant that although her own evidence given in Evidence in Chief 

was not only side tracked/diverted by questions from the Magistrate but also 
suffered editing and or deletions in the Court Transcripts.   

 
61. The Court Transcripts of the Appellant’s Brisbane Magistrate Appeal Hearing did 

indicate the deletions as there are many blanks and reading it through, the transcripts 
in most parts did not make sense as there is little continuity and did not flow as it did 
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in normal speech in the Hearing.  
 
62. The Appellant believes that none of her filed Affidavits and exhibits were read 

through or perused by the Magistrate.  
 
63. When the Appellant gave her evidence about the flash flooding and its effects on her 

kennels she was not believed and together with the massive deletions in the Court 
Transcripts she was be found to lack credibility and she will never get her property 
back. Magistrate Strofield in his decision found the effects of "drought breaking 
rains" and "flash flooding" were a proposition she failed to overcome.  

 
64. The Appellant’s Magistrates Court Appeal Hearing was restricted to reliance on the 

Respondents evidence which were based on fabrications and lies and these did win 
on the day. Having been financially exhausted by the conduct of the Second 
Respondent she has become self represented in a world alien to her and was done 
over.   

 
65. Periodically the Second Respondent did have the media publish further damnifying 

material against the Appellant to keep her in fear and disabled to prevent her from 
being able to properly perform in the alien court where the promise of justice was 
just untrue, and there was no other choice.   

 
66. This is why Appellants should be terrified of their Government. The Government 

will take everything they have and punish them into fear and terror and trample them 
in the Courts with the seeming support of the Courts.  

 
67. It seems the Queensland Government is intent on inviting anarchy as in the words of 

GAUDRON AND McHUGH JJ.  of the High Court  Plenty  v  Dillon  [1991] HCA 
5; (1991) 171 CLR 635 (7 March 1991) HIGH COURT OF AUSTRALIA,  
paragraph 24. GAUDRON AND McHUGH JJ.  
 “24 …… "The Right Approach?" (1980) 96 Law Quarterly Review 12, at p 14, 
cited by Lord Edmund-Davies in Morris v. Beardmore, at p 461.  If the courts of 
common law do not uphold the rights of individuals by granting effective remedies, 
they invite anarchy, for nothing breeds social disorder as quickly as the sense of 
injustice which is apt to be generated by the unlawful invasion of a person's rights, 
particularly when the invader is a government official. The appellant is entitled to 
have his right of property vindicated by a substantial award of damages.”  

   
  
  Natural Justice is a question of law. 
 
68.  202 Hearing procedures, Animal Care and Protection Act 2001. 

(1) In deciding an appeal, the Magistrates Court— 
(a) has the same powers as the chief executive in making the review decision 
appealed against; and 
(b) is not bound by the rules of evidence; and 
(c) must comply with natural justice. 
(2) An appeal is by way of rehearing, unaffected by the review decision. 

 
 
69. Under the Animal Care and Protection Act 2001 section 202 (1) (c) the Magistrate 

had a duty to provide the Appellant with Natural Justice.  
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70. McMURDO P:  in Queensland Conservation Council Inc v. Xstrata Coal 

Queensland P/L & Ors [2007] QCA 338 (12 October 2007) said  
In Armstrong v Brown,i although the question was not directly considered, this 
Court seems to have accepted that a breach of natural justice is an error of law 
sufficient to allow an appeal from the Tribunal under s 67(1) Land and Resources 
Tribunal Act.  The Tribunal's failure to accord QCC natural justice in the 
circumstances here appears to have materially affected the Tribunal's ultimate 
decision.  It is an appealable error of law under s 67(1) requiring this Court's 
intervention.  The appeal must be allowed, the orders of the Tribunal set aside and 
the matter remitted to the Land Court for re-hearing and determination according to 
law.  

   
 
71. In NAIS v Minister for Immigration and Multicultural and Indigenous Affairs 

[2005] HCA 77; 80 ALJR 367; 223 ALR 171 (14 December 2005) GLEESON CJ. 
said at 55 It may be accepted, as authority in this Court requires[44], that: 
"once a breach of natural justice is proved, a court should refuse relief only when it 
is confident that the breach could not have affected the outcome".   
 

Refusal of the Magistrate to allow the Appellant to address issues that she considered 
are important amounted to a denial of procedural fairness, a denial of natural justice 
and this denial affected the outcome.  
 
72. Commissioner for Australian Capital Territory Revenue v Alphaone Pty Ltd (1994) 

49 FCR 576 
"It is a fundamental principle that where the rules of procedural fairness apply to a 
decision-making process, the party liable to be directly affected by the decision is to be 
given the opportunity of being heard. That would ordinarily require the party affected 
to be given the opportunity of ascertaining the relevant issues and to be informed of the 
nature and content of adverse material."   
‘Where the exercise of a statutory power attracts the requirement for procedural 
fairness, a person likely to be affected by the decision is entitled to put information and 
submissions to the decision-maker in support of an outcome that supports his or her 
interests. That entitlement extends to the right to rebut or qualify by further 
information, and comment by way of submission, upon adverse material from other 
sources which is put before the decision-maker. It also extends to require the decision-
maker to identify to the person affected any issue critical to the decision which is not 
apparent from its nature or the terms of the statute under which it is made. The 
decision-maker is required to advise of any adverse conclusion which has been arrived 
at which would not obviously be open on the known material. Subject to these 
qualifications however, a decision-maker is not obliged to expose his or her mental 
processes or provisional views to comment before making the decision in question.’ 
Also see: SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs. 

    
 
73. The Second Respondent, under the Animal Care and Protection Act 2001 and under 

the contract that delegated the administration of the said Act, had a duty to provide 
the Appellant with Natural Justice.  
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74. The principles of natural justice  and procedural fairness were considered in Taylor 

v Lawrence [2003] QB 528 where the test applied was would the circumstances lead 
a fair-minded and informed observer to conclude there was a real possibility of bias. 

 
75. In National Companies and Securities Commission v News Corporation Limited 

[1984] HCA 29;  (1984) 156 CLR 296 at 312 Gibbs CJ said: "The authorities show 
that natural justice does not require the inflexible application of a fixed body of 
rules; it requires fairness in all the circumstances, which include the nature of the 
jurisdiction or power exercised and the statutory provisions governing its exercise." 

 
 
The Appellant was denied her right to set up "every available defence" for why her 
dogs should not be forfeited.   
 
76. In R v Reis [2005] NSW SC 707 the accused was found not guilty on the grounds of 

mental illness after having earlier been found unfit to be tried. The determination of 
unfitness was made by a jury after a short hearing in which there was no dispute as 
to the appropriate finding.  In summing up, Barr J told the jury: 
"That brings me round to where we started. One of the essential things before a 
person can get a fair trial in New South Wales is that that person must be able to, 
by herself or through her solicitor or barrister, to set up every available defence. 
Here a very important one is that the very illness itself has created but which the 
very illness prevents her from getting. That is the substance of Dr Westmore's 
evidence and Dr Nielssen's evidence also". 

 
77. The laws apply to all people equally and this includes the Chief Executive Officer of 

DPI whose place the Magistrate was in with the same powers as the chief executive 
officer in making the review decision appealed against. Restricting the hearing to 
only one aspect of the Animal Care and Protection Act 2001 and ignoring all other 
laws is improper. 

 
78. The Magistrate restricted the hearing to,  

 (1) only those matters related to the reasonable belief of the inspector, and,  
 (2) reasonable belief by the delegate of the Chief Executive.   

 
79. The Appellant was restricted to dealing only with these matters. The Appellant was 

denied her "every available defence" for why her dogs should not be forfeited. This 
was done in two ways: Her evidence was discounted and dismissed and she was 
restricted to evidence relevant to (1) and (2) restrictions.   

 
80. Day 12_12_1 "BENCH: Mrs Robertson, my focus is on this, as it should be yours. 

Was there a reasonable belief by the inspector, yes or no. Was there a reasonable 
belief by the delegate of the Chief Executive officer before the order was made, yes 
or no. That is my focus; that should be your focus. I am not in the slightest worried, 
concerned-----". Also day 2_30_10 and again day 2_30_45  day 2_32_15 day 
10_65_45  day 7_86_55 day 12_5_15 Ms Mellifont led the Magistrate to this view 
day 1_14_10       

 
81. 1_37_5  "BENCH: And what I'm considering is whether or not the inspector, if 

reliance is placed on section 154.2(c), the decision that I'm considering by way of 
rehearing is whether or not an inspector reasonably believed it was necessary to 



Page 11 of 44 
 

keep an animal for one of those reasons. It's that - it's the reasonable belief of the 
inspector that I'm rehearing."  

   
 
Pretrial Publicity caused the Appellant to be denied Natural Justice.  
 
82. North Australian Aboriginal Legal Aid Service Inc v Bradley [2001] FCA 908 (24 

July 2001) WILCOX J  
36 Counsel say Mr Burke's comments "had the purpose and/or tendency to abuse one of 
the parties to this proceeding and had the purpose and/or tendency to prejudice the 
public (and relevantly,  potential witnesses ) before the case [was] heard." Counsel 
refer in this connection to Hinch v Attorney-General (cited by Mason P in Harkianakis) 
and to Harkianakis itself. In the latter case, at 42, Mason P observed: 

"... the fact that a litigant is attacked as litigant is clearly relevant. The distinction 
between deriding a person as litigant and merely further defaming that person 
during the pendency of defamation proceedings is drawn by Jordan CJ in Ex parte 
McCay [and Baume: Re Consolidated Press Ltd (1963) 36 SR (NSW) 592] (at 594-
595). In Hinch (at 54-55), Deane J referred to contempt based on a tendency `to 
disparage or vilify a party ...because he is a litigant ... or because of the litigation 
or allegations made in it'. I would respectfully adopt this as a test of what may be a 
contempt, emphasising that the requisite tendency to deter must also be 
established."  
 

83. The Civil Aviation Authority v Australian Broadcasting Corporation No. Ca 
40195/94 Contempt  - Coroners - Practice and Procedure - Human Rights [1995] 
NSWSC 98 (24 October 1995)  
“36. A broadcast or publication will be a contempt  if there is a real and 
substantial risk of adversely influencing actual or potential witnesses. The danger 
of this occurring is more acute where the witnesses themselves are interviewed in 
advance of a hearing.... 
 
.... actions taken will have a tendency to interfere with the due administration of 
justice if they have a tendency: (i) to interfere with the fair and proper conduct of 
the trial of a particular pending cause by influencing the court of prospective 
witnesses in respect of the matter generally or in respect of particular issues or 
questions involved in it; (ii) to disparage or vilify a party to litigation or a witness 
in a party's cause because he is a litigant or witness or because of the litigation or 
allegations made to it; or (iii) to prejudice or bias the public mind in favour of one 
side as against the other side and thereby substitute pre-judgment or, in some 
cases, pre-trial by the media, for determination by the courts of the land." 
 
CONTEMPT OF COURT – obstruction of the due administration of justice – 
whether, by bringing improper pressure to bear on the defendant in collateral 
proceedings so as to induce the settlement of such proceedings, the appellants 
obstructed the due administration of justice – whether the fact that such pressure 
was channelled through the respondent as a third party intermediary was material 
to the court’s finding that the appellants were guilty of contempt of court – onus 
and standard of proof – whether the material in question had a real and definite 
tendency, as distinct from a mere possibility, to interfere with the due 
administration of justice as to entitle her to interlocutory relief – objective / 
subjective test” 

 



Page 12 of 44 
 

 
84. See Bell v Stewart [1920] HCA 68; (1920) 28 CLR 419. The judgement of the court 

in Attorney General v Mirror Newspapers Limited (1980) 1 NSWLR 374 (CA) was 
emphatic in this respect: "... the publication of statements, by persons likely to be 
called as witnesses, about the matters in respect of which they will be likely to give 
evidence is, subject to the de minimus rule, undoubtedly contempt ."  

   
 
The defence of the effect of pretrial publicity was denied to the Appellant.  
Pretrial publicity struck out.   
 
85. The Appellant tried to get the issue of pretrial publicity before the Court. The 

Amended Notice of Appeal lodged 21/7/08 included this issue in its grounds which 
were struck out by Magistrate Bradford-Morgan. See 1b_25_10 strike out. 
!1b_35_39 Struck out paragraphs   

Bradford Morgan:   
"In paragraphs 13 and 14, it's my view that they also form part of the general 
allegations in paragraphs 2, 3, 4 and 5. And whilst those are matters that concern 
you personally, I'm satisfied that, at law, they are not relevant to the appeal lodged 
by you, and they are not probative in any way. So, paragraphs 13 and 14 are also 
struck out."  
 
APPELLANT: So, which are the ones that are relevant then, your Honour?  
 
BENCH: Paragraphs 1, 6, 7, 8, 9, 10, 11. All right. So, the - if you just want to 
write a note, the only ones that are out are 2 - you just need to put a line through 
them."  

 
86. Bradford Morgan: struck out more evidence relevant to the conduct of the Second 

Respondent at 1b_58_10 strike out neglect affidavit. This is the Appellant's 
Affidavit sworn 28/7/08.   
"BENCH: -----so we're all clear? And perhaps if you just put a line through. So 
paragraphs 2 - paragraph 2 is struck out, paragraph 9. In paragraph 10 the first 
sentence, there is  just the words after "my filing cabinet" to the end of that 
sentence is deleted. Paragraph 11, sentence 1 and 2 only are struck out. Paragraph 
12. Only paragraph 1 is remaining.  
 
Paragraphs 13, 17, 19, 20, 21, 22 - sorry, in 20, that has been struck out, and 21, 
22, 23 and 24. And in paragraph 25, from the second-last line, the paragraph will 
now end after the words "20 kennels block". Those last few words are deleted.  
 
Paragraphs 42, paragraphs 44, 45 - sorry, 45, 46, 47, 48, 50-----  
 
APPELLANT: 49 is okay?  
 
BENCH: 49 is out: 56, 57 and 62, 63, 64, 65, 67 and 68. All right. Any"  

 
87. The Appellant made an Application that the Second Respondent was in contempt of 

Court. Ms Mellifont advised Magistrate Strofield that this application had been 
struck out at 1_7_30 contempt application dismissed. Whereas Magistrate Bradford 
Morgan adjourned this application at 1b_66_20 contempt adjourned. 
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88. The statement of John Dougall was struck out at 1b_38_55 John Dougla struck out 
and 1b_39_48 John Dougla struck out. John Dougall was able to give evidence of 
the Poodle Clubs of Qld and NSW making scandalous racist statements about the 
Appellant. In evidence before the Magistrate the Poodle Club of Queensland for the 
Second Respondent clipped, groomed and made public statements about the 
Appellant's dogs. Details were provided in the Affidavit (list of property taken) 
sworn 4th day of August 2008 exhibit GR3 email of Sue Graham. 

 
89.  The Channel 10 DVD attached to affidavit sworn GR5 AFFIDAVIT - ON THE 

EVIDENCE (finding of facts) shows members of the Poodle Club of Queensland inc 
clipping the Appellant’s dogs and making public statements about the Appellant’s 
dogs.  

 
90. At 1b_22_28 poodle club campaign the Appellant made Magistrate Bradford-

Morgan aware of the "massive campaign of harassment" organised against her by 
Second Respondent  and the Poodle Club of Queensland. All of this relevant 
evidence was struck out.  

 
 
Pretrial publicity had a direct adverse effect on the Appellant:  
 
91.  The Appellant was caused fear and terror from the many months of telephone 

harassment, threats and death threats, assault and consequent health problems. 
 
92. The Appellant had attempts and threats applied to her to persuade he into 

surrendering her dogs to the Second Respondent. 
 
93. The Appellant's witnesses and potential witnesses were reluctant to come forward 

and give evidence to the Court. This was made known to the Magistrate !10_3_50 
witnesses afraid to support Appellant. 10_4_10 Dr woo unwilling witness. 

 
94. The Second Respondent’s witnesses were prejudiced, stiffened and fortified 

adversely to the Appellant.  
 
There was some evidence of pretrial publicity provided to the Court.  
 

a.    Channel 10 news DVD attached to AFFIDAVIT - ON THE EVIDENCE 
(finding of facts) of Geraldine Robertson sworn Exhibit  GR5 to this 
Affidavit is the Channel 10 news broadcast provided to the Court.  

 
b. Court Exhibit 45 was an article published in News Limited newspapers, the 

Courier Mail, and on their Internet site.  
 

c.    Email correspondence to potential witnesses, The "Save the Poodles 
Petition" was distributed widely in the community. GR4 to the affidavit of 
the Appellant sworn 31/7/08 is an email to the Appellant's witness John 
Dougall.  

 
d. Newspaper articles include GR6 to the affidavit of the Appellant sworn 

31/7/08 where the Second Respondent  witness, Anne Covill is quoted, an 
obvious contempt.  
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e.    In GR7 to this Affidavit Michael Pecic, the Chief Inspector of the Second 
Respondent, also the Delegate for the administration of the Animal Care 
and Protection Act 2001 and other witnesses of the Second Respondent 
made adverse comments about the Appellant.  

 
f.   Michael Beatty, the media liaison Publicity/Media Manager of Second 

Respondent  was quoted making adverse comments. 
 

g. The AFFIDAVIT - ON THE EVIDENCE (finding of facts) GR4 
Dogzonline forum showing defamation of Appellant.  

 
h. The AFFIDAVIT - Conduct (finding of facts)   GR10 Jimboomba Times 

article defaming the Appellant.  
 

i. The AFFIDAVIT - Conduct (finding of facts)  GR10 Email of Sue Graham, 
Standard Poodle Rescue officer 

 
95. The Second Respondent is responsible for the effect of the pretrial publicity. The 

preparation of the RSPCA animal rescue television show was shown to tutor 
witnesses to present a good story that would bring in large donations for the Second 
Respondent. The Appellant's evidence was made unreliable. These videos owned by 
Imagination Television are in the Beenleigh Magistrates Court being summoned by 
the Appellant since discovery of it and now sits in the Beenleigh Magistrates Court 
file. The Second Respondent lawyers had deliberately concealed this and other 
evidence specifically requested on a number of occasions in the Brisbane Magistrate 
Appeal Hearing. The Magistrate condoned this concealment 

 
     Failure of the Second Respondent to disclose all available video footage.  
 
96. In R v ULMAN-NARUNIEC No. SCCRM-03-125, SCCRM-03-108 [2003] SASC 

437 (24 December 2003) Kirby J said:  
"... While her Honour was prepared to accept that the failure to disclose was not 
occasioned by bad faith it was, in her opinion, significant. This was because Mr 
Reynolds' credibility was 'the material issue' in the prosecution case. Because the 
information he gave to police concerned 'the very matters with which the appellant 
was charged', this made disclosure of police arrangements with him 'highly relevant 
to his credibility'. The failure to provide that information to the appellant had 
therefore caused the loss of a fair chance of acquittal."[20]  

 
   
97.  On the 28/7/08 an Application was made (contempt) for orders and Order 3 was 

that the Second Respondent provide discovery. This application was not properly 
heard.  

 
98. Ms Mellifont for the First and Second Respondents misled the Court and or 

committed a contempt of Court about video footage  12_25_40 relevant video has 
been made available when she indicated all the available video footage had been 
provided to the Court.  

 
99. Mr Deane for the Second Respondent committed a contempt of Court when 

13_2_20 Deane has video footage he pronounced that he had video footage and 
would not make it available to the Court. Some of this video footage shows the 
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Respondent’s witnesses being tutored. 
"13-2 32. We also have in our possession video footage from a production house 
called Animal Rescue. That video footage is again not our video footage. We have 
sought permission from Animal Rescue to just hand it over, and it has been declined. 
It is highly unlikely that's the footage that Ms Robertson is talking about because, 
save for one small component which is on one of the discs already in Court - or the 
video footage in Court - it has not been to air." 

   
100. The Appellant has since seen this video footage as it was summoned to the 

Beenleigh Magistrates Court and it clearly shows witnesses being tutored. 
 
101. Mr Deane for the Second Respondent committed a contempt of Court when he said 

that there only one press release had been provided to the media. In fact a large 
amount of video footage had been provided to the media by the Second Respondent 
and he kept this information from the Court. 13_2_50 deane press release. Extracts 
from Court exhibit 2 can be seen in the Channel 10 news broadcast.  

 
102. The Appellant had summoned videos from Imagination Television Inc to the 

Beenleigh Magistrates Court. This was part of the video she sought from Second 
Respondent and from Imagination Television Inc that was not made available to her 
at this Appeal Hearing. In this video the Second Respondent witnesses are being 
tutored to make a good story for the "RSPCA Animal Rescue" TV show. This 
amounts to tutoring of witnesses.  

 
103. The direct result of the media publicity, comments and films released from about 9 

January 2008 to date by the Second Respondent caused the Appellant much distress 
and hardship. In the affidavit of Geraldine Robertson sworn 31/7/08 paragraph 49 
she tells of how she has been abused by people in shops, on the street, by phone 
calls and how she had been assaulted.   

 
104. The Appellant tried to address some issues of pretrial publicity and was denied this 

opportunity. 5_4_1 video on tv struck out, 2_26_40 malicious emails struck out, 
2_29_38 vendetta struck out  

   
 
The Animal care and Protection Act 2001 was used for purposes that were alien to 
the administration of the Act.  
   
105.  Mason CJ in Jago v District Court of New South Wales [1989] HCA 46; (1989) 168 

CLR 23 went on to agree with Richardson J's explanation of the rationale for the 
exercise of the power to stay a prosecution. Richardson J had said on that topic in 
Moevao v Department of Labour [1980] 1 NZLR at 482: 
"The justification for staying a prosecution is that the Court is obliged to take that 
extreme step in order to protect its own processes from abuse. It does so in order to 
prevent the criminal processes from being used for purposes alien to the 
administration of criminal justice under law. It may intervene in this way if it 
concludes from the conduct of the prosecutor ... that the Court processes are being 
employed for ulterior purposes or in such a way ... as to cause improper vexation 
and oppression. The yardstick is not simply fairness to the particular accused. It is 
not whether the initiation and continuation of the particular process seems in the 
circumstances to be unfair to him. That may be an important consideration. But the 
focus is on the misuse of the Court process by those responsible for law 
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enforcement. It is whether the continuation of the prosecution is inconsistent with 
the recognized purposes of the administration of criminal justice and so constitutes 
an abuse of the process of the Court."  

   
106.  Mason CJ went on to say, at 31 that the power to stay would be used "only in most 

exceptional circumstances". Having referred to various other means by which 
unfairness to an accused in a criminal trial can be overcome he said, at 34: 
"To justify a permanent stay of criminal proceedings, there must be a fundamental 
defect which goes to the root of the trial 'of such a nature that nothing that a trial 
judge can do in the conduct of the trial can relieve against its unfair consequences': 
Barton v The Queen [1980] HCA 48; (1980) 147 CLR 75 at 111, per Wilson J."  
Gibbs CJ in Public Service Board of New South Wales v Osmond: 
"…a person or body which is considering making a decision which will adversely 
affect another should generally give notice to that other of the reasons why the 
proposed action is intended to be taken so that the person affected will have a fair 
opportunity to answer the case against him."  

 
   
107. This raises the question "Why were the Appellant's records and property seized on 

the 22 February 2008?"  None of them were supplied to the Court as exhibits or 
evidence in them referred to in any witness statements or witness evidence. 

 
108. Also see Brennan J's observations in Kioa v West and Commissioner for ACT 

Revenue v Alphaone Pty Ltd.  
 
 
That alien purpose was Prosecution for Profit and Publicity. 
 
109. The First Respondent Administered the Animal Care and Protection Act 2001.   
 
110. The First Respondent has delegated the administered of this Act under a contract to 

the Second Respondent. 
 
111. This contract expressly states “5.4 RSPCA will not and will ensure that its officers 

do not, permit or invite or facilitate entry of the media onto a property under 
investigation.” 

 
112. This contract expressly states “5.1 RSPCA will not, and will ensure that its 

inspectors do not, make any public comment on any investigations that they are 
involved in, other than to say the matter is “under investigation”, pending of current 
and may compromise a person’s rights under law.” 

 
113. This contract expressly states “5.2 RSPCA will, and ensure its inspectors will, at all 

times, use their best endeavors to ensure that a person’s rights under natural justice 
and common law are not compromised and that due process of law associated with 
the complaint is not compromised..” 

 
114. This contract expressly states “8.1 In order to provide accountability equivalent to 

DPI&F employed Inspectors, RSPCA must ensure that its Inspectors comply with: 
(c) the “ethics obligations” for public officials set out in Part 3, Division 2 of the 
Public Sector Ethics Act 1994, as if the inspector were a public official;”  
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115. The Second Respondent breached this contract and used the said Act for an alien 
purpose as a publicity stunt and to raise funds for themselves in that:  

 
a. Management and staff made public statements that were damnifying of the 

Appellant creating public sympathy to raise donations from the public. 
 
b. Videos taken on the Appellant's property was released to the media with 

comments that damnified the Appellant. 
 

c. Imagination Television camera crew and other media were present at the 
Appellant's property on the 9th January 2008 supporting the Second 
Respondent’s publicity stunt and donation raising. 

 
d. The Second Respondent was making a television show called RSPCA 

Animal Rescue to promote themselves and raise funds from the public as 
donations. 

 
e. The Second Respondent used the Appellant and her poodles for fund raising 

purposes.  
 

1. The save the poodles campaign, 
2. The Save the Poodles petition 
3. Channel 7 RSPCA Telethon where the Appellant and her poodles 

were used as reasons for donating to the Second Respondent. 
Comments such as "Save the Poodles", "those poor neglected 
poodles" 

 
f. Invoicing the Appellant for the care of her dogs $253,999.46 being the price 

of three months care.  
 

116.    The Animal Care and Protection Act 2001 was never intended to be used to 
support the Second Respondent's fund raising in this manner. 

           
117. Noye v Robbins; Noye v Crimmins [2007] WASC 98 (30 April 2007) EM 

HEENAN J said: 
"Abuse of process 
268 The pleadings do not distinctly allege a claim for damages for abuse of process, 
but this potential cause of action was addressed in the course of the trial. Having 
regard to the common law system of pleadings and the manner in which the case 
was argued, if the facts reveal proof of this tort the plaintiff is entitled to such relief 
as may be due: Supreme Court Ac 1935 (WA), s 24(7); see also Philip Morris Inc v 
Adam P Brown Male Fashions Pty Ltd (1981) 148 CLR 457 per Barwick CJ at 472 
- 473. It is, therefore, necessary to identify the elements of this tort. 
269 In The Laws of Australia, vol 33(8), at [127], the origin nature and components 
of this tort are described: 
"Collateral abuse of process occurs when the process of the court is put in motion 
for a purpose which in the eye of the law, it is not intended to serve. [It was] 
recognised in ... Varawa v Howard Smith & Co Ltd (1911) 13 CLR 35; Dowling v 
Colonial Mutual Life Assurance Society Ltd (1915) 20 CLR 509 and Williams v 
Spautz (1992) 174 CLR 509 [and] was first established in Grainger v Hill (1838) 14 
Bing (NC) 212; 132 ER 769 as a new action on the case."  
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118. Because the Magistrate restricted the hearing to,  
 (1) only those matters related to the reasonable belief of the inspector, and,  
 (2) reasonable belief by the delegate of the Chief Executive,   
and Magistrate Bradford-Morgan at “mentions” struck out many of the Appellant's 
grounds and evidence the Appellant was not allowed to discover all the facts above. 
 
The Appellant was indeed denied natural justice.  

 
119. Examples above plus these references    

a. !8_17_40 rspca invoice struck out  12_7_10 threat restraint of trade causing 
loss of any boarding income.  

b. 2_7_30 threaten to take dogs   
c. The Affidavit - Conduct (findings of fact) exhibited letters from the Clayton 

Utz and Burns Law that detail the restraint of trade, an improper purpose of 
the Second Respondent.   

d. GR7 Letter from Clayton Utz – restraint of trade 
e. GR8 Letter from Clayton Utz dated 11th march 2008 
f. GR9 Letter from Burns Law to Clayton Utz dated 31 March 2008  

 
120. The Second Respondent refused to allow the Appellant to identify her dogs.  

a. The Affidavit - Conduct (findings of facts) GR19 are AQIS Vet Calum 
Robertson emails which demonstrated frustrating the identification of the 
Appellant's dogs and micro chipping them.  

  
121. The Magistrate in not dealing with the above mentioned issues and refusing the 

Appellant these "defences" against the forfeiture of her dogs has caused the 
Appellant to be denied Natural Justice. The Appellant did not get a fair Hearing. 

 
122. Because of the above the Second Respondent was motivated by an improper 

purpose, losing in this appeal would have been a public humiliation with consequent 
loss of public support and donations. The Second Respondent, in administering the 
said Act allowed itself to have a conflict of interest by exploiting its powers for 
publicity and donations. The First Respondent aided and abetted the Second 
Respondent by formally forfeiting all dogs and cats seized by the Second 
Respondent and also had improper purpose under the second limb in Barnes v Addy. 

 
Contempt of Court by the Second Respondent. 
 
123. The Civil Aviation Authority v Australian Broadcasting Corporation No. Ca 

40195/94 Contempt  - Coroners - Practice and Procedure - Human Rights [1995] 
NSWSC 98 (24 October 1995)  
"36. A broadcast or publication will be a contempt  if there is a real and substantial 
risk of adversely influencing actual or potential witnesses. The danger of this 
occurring is more acute where the witnesses themselves are interviewed in advance 
of a hearing.... 
.... actions taken will have a tendency to interfere with the due administration of 
justice if they have a tendency: (i) to interfere with the fair and proper conduct of 
the trial of a particular pending cause by influencing the court of prospective 
witnesses in respect of the matter generally or in respect of particular issues or 
questions involved in it; (ii) to disparage or vilify a party to litigation or a witness in 
a party's cause because he is a litigant or witness or because of the litigation or 
allegations made to it; or (iii) to prejudice or bias the public mind in favour of one 



Page 19 of 44 
 

side as against the other side and thereby substitute pre-judgment or, in some cases, 
pre-trial by the media, for determination by the courts of the land." 
CONTEMPT OF COURT – obstruction of the due administration of justice – 
whether, by bringing improper pressure to bear on the defendant in collateral 
proceedings so as to induce the settlement of such proceedings, the appellants 
obstructed the due administration of justice – whether the fact that such pressure 
was channeled through the respondent as a third party intermediary was material to 
the court’s finding that the appellants were guilty of contempt of court – onus and 
standard of proof – whether the material in question had a real and definite 
tendency, as distinct from a mere possibility, to interfere with the due administration 
of justice as to entitle her to interlocutory relief – objective / subjective test"  

 
124. The Second Respondent is incorporated and subject to the Trade Practices Act 

whereupon the Directors have a duty to act in the best interests of the company; a 
duty not to exercise powers for improper purposes; a duty to avoid conflicts of 
interest. 

 
125. The inherent power to stay proceedings as an abuse of process is clearly formulated 

in Williams v Spautz [1992] HCA 34; (1992) 174 CLR 509 at 517. The High Court 
(Mason CJ, Dawson, Toohey and McHugh JJ) accepted the formulation given by 
Hunt J in Spautz v Williams (1983) 2 NSWLR at 539 in these terms: 
"The essence of an abuse of process action is that the proceedings complained of 
were instituted and/or maintained for a purpose other than that for which they were 
properly designed or exist, or to achieve for the person instituting them some 
collateral advantage beyond that which the law offers, or to exert pressure to effect 
an object not within the scope of the process. The focus in such a suit is on the 
purpose for which the proceedings exist, and on the dominant purpose of the person 
charged with abuse of process in instituting them." 

 
126. The jurisdiction extends to both civil and criminal proceedings. As Lord Morris of 

Borth-y-Gest observed in Connelly v. D.P.P. (7) (1964) AC, at p 1301. 
"(A) court which is endowed with a particular jurisdiction has powers which are 
necessary to enable it to act effectively within such jurisdiction. ... A court must 
enjoy such powers in order to enforce its rules of practice and to suppress any 
abuses of its process and to defeat any attempted thwarting of its process." 
20. As Lord Scarman said in Reg. v. Sang (11) [1979] UKHL 3; (1980) AC 402, at p 
455., every court is "in duty bound to protect itself" against an abuse of its process. 
In this respect there are two fundamental policy considerations which must be taken 
into account in dealing with abuse of process in the context of criminal proceedings. 
Richardson J. referred to them in Moevao v. Department of Labour (12) (1980) 1 
NZLR 464, at p 481 in a passage which Mason C.J. quoted in Jago (13) (1989) 168 
CLR, at p 30. The first is that the public interest in the administration of justice 
requires that the court protect its ability to function as a court of law by ensuring 
that its processes are used fairly by State and citizen alike. The second is that, unless 
the court protects its ability so to function in that way, its failure will lead to an 
erosion of public confidence by reason of concern that the court's processes may 
lend themselves to oppression and injustice. As Richardson J. observed (14) (1980) 
1 NZLR, at p 482, the court grants a permanent stay 
"in order to prevent the criminal processes from being used for purposes alien to the 
administration of criminal justice under law. It may intervene in this way if it 
concludes ... that the Court processes are being employed for ulterior purposes or in 
such a way ... as to cause improper vexation and oppression."  
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127. The Second Respondent acted in contempt of Court and in conflict of interest. 
 
128. THE DUKE GROUP LTD (IN LIQUIDATION) v PILMER & ORS No. SCGRG-

92-1874 
  

Acting in conflict of interest is usually not acting honestly. In Southern Resources 
v Residues Treatment, the Full Court said at p455: 
".... had a conflict of interest which they have been found not to have properly 
disclosed, and that is in breach of the fundamental principle expanded in Keech v 
Sandford [1726] Sel Cas Ch 61; 25 ER 223 which underlies the fiduciary duty of 
directors, not to put themselves in a position in which their private interests are 
likely to be in conflict with, and are preferred to, their duty to the company. Equity 
cannot regard that as acting honestly." 
The obligation to exercise a reasonable degree of care and diligence pursuant to 
s229(2) does not involve a mental element. The test is limited to what may 
reasonably be expected of a director in the circumstances: Byrne v Baker [1964] 
VR 443 at p450 and Chew v The Queen (supra) per Dawson J at p642. 
I turn now to s229(4). The true meaning of this provision was considered in Chew v 
The Queen. The majority of the Court concluded that the correct interpretation is 
that an officer or employee of a corporation shall not make improper use of his or 
her position as such in order to gain, directly or indirectly, an advantage for himself 
or any other person or to cause detriment to the corporation. The actual accrual of 
an advantage or the suffering of a detriment is not an element of the offence. It is 
necessary to establish that the director intended that such a result should ensue and 
also that he or she believed that the intended result would be an advantage to 
himself or herself or for some other person or a detriment to the corporation: per 
Mason CJ, Brennan, Gaudron and McHugh JJ at pp633-634. Their Honours went 
on to say at p634: 
"The accused's state of mind is relevant not only to the requirement of purpose but 
also to the element of improper use of his or her position. If, for example, an 
accused person reasonably but mistakenly believed that a particular transaction 
which he or she authorised was genuinely for the benefit of the corporation, that 
belief may, in an appropriate case, be material in determining whether the accused 
person can be held criminally responsible for using his or her position in a manner 
which would objectively be seen to be improper." 
In the The Queen v Byrnes (1995) 183 CLR 501 it was held that the test of 
impropriety under s229(4) was objective. It did not depend upon the director's 
consciousness of impropriety but consisted in a breach of standards of conduct 
expected of a person in the position of the director by reasonable persons with 
knowledge of the duties, powers and authority of the position of director and the 
circumstances of the case: per Brennan, Deane, Toohey and Gaudron JJ at pp514-
515. McHugh J made the following observation at p522: 
"It will often be difficult to determine whether or not a particular use of a position 
is improper. But, in my opinion, officers or employees who act in breach of their 
fiduciary duties to secure a gain for themselves or others or to cause detriment to 
the corporation always make improper use of their position unless they are honestly 
and reasonably mistaken as to the facts which give rise to the duties or their breach. 
In the absence of a mistake of that kind, it is difficult to see how officers or 
employees who use their positions in breach of fiduciary duty to secure such a gain 
or cause such a detriment can escape a finding of improper use of their position. 
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Certainly, they cannot escape a finding of improper use of position merely because 
they believed that what they were doing was in the interests of the corporation. Nor 
can they escape that finding by claiming that they believed that the breach of 
fiduciary duty would be ratified any more than a clerk can escape a finding of 
embezzlement by claiming that he or she thought the employer would ratify the 
unlawful takings." 

 
129. The Second Respondent did not disclose their conflict of interest.  
 
130. The Second Respondent management and staff conducted a trial by media against 

the Appellant.  
 
131. This pretrial publicity that prejudged the Appellant and caused the Appellant 

hardship. Some of this pretrial publicity is detailed above. 
 
132. The Second Respondent sought to have the Appellant surrender her dogs interfering 

with the current litigation.  
 
133. The Second Respondent seized the Appellant's records, computer system, legally 

privileged documents, evidence relevant to the Appellant's defence against the 
forfeiture decisions of the First Respondent. 

 
134. The Appellant was disparaged and vilified and caused to live in fear and terror being 

assaulted, abused and threatened and was caused to be humiliated in public because 
she was appealing for the return of her dogs. 

 
135. The evidence seized had the names and contact details of witnesses and potential 

witnesses that became unavailable to the Appellant causing her hardship in litigating 
her cause. 

 
136. The Second Respondent contacted the Appellant's witnesses and potential witnesses 

in a manner that would persuade them to not be witnesses for the Appellant, 
 

a. John Dougall who received a "Save the Poodles Petition" email and other 
comments design to persuade him not to support the Appellant.  

 
b. Annette Barrell received a visit from Second Respondent Inspector 

Prosecutor South East Queensland Tracey Jackson and Inspector Daniel 
Young and Ms Barrell felt intimidated and threatened by them as they told 
her damnifying stories about the Appellant that would have dammed the 
Appellant in Court.  This visit was on the 14th of April 2008 by Tracey 
Jackson and Daniel Young 2_18_40 barrell visit by jackson & young In that 
conversation there was talk about the Appellant's dogs killing each other. 
2_20_40 barrell dogs killing each other. 2_22_18 re-examination dogs 
killing each other. The Appellant remembers re-examining the witness on 
these issues and the witnesses saying that Tracey Jackson said these things 
to her. But they do not appear in the transcripts and it is most unusual that 
this issue would not have been canvassed in re-examination. Tracey Jackson 
would have known Annette Barrell was a witness for the Appellant from the 
Appeal to DPI for the return of her dogs. Annette Barrell formed the view 
she was visited because she did up an affidavit for the Appellant. It was 
improper for Tracey Jackson to discuss the Appellant with the Appellant's 
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witness in a manner that was derogatory of the Appellant. This is interfering 
with a witness. 

 
c. Margaret Watt received phone calls and was abused in these calls. 

 
137. The Second Respondent deleted files off the Appellant's computer. Affidavit - 

Conduct (findings of fact) had a photo of a directory where files were replaced by 
the Second Respondent. GR6 shows that Clayton Utz removed and changed files on 
the Appellant’s computer 

  
  
138.  Witness Annette Barrell 12 18 40  

“Mrs Barrell, do you remember getting a visit yourself-----?-- Yes.  
-----by the RSPCA on the 14th of April 2008?-- I've had many.  
Can you remember April of this year? So, sometime after Easter, just try to cast 
your mind back to that time?-- Yeah. Yep.  
That 2 inspectors, Daniel Young and Tracey Jackson-----?-- Yes.  
-----this woman behind me-----?-- Yeah.  
-----attended at your property on that day?-- Yes.  
And they located at your property 36 small dogs-----?-- Dogs and - poodles and 
puppies, yes.” 

 
 
139. Witness Annette Barrell  at 2 20 8 “All right. Now, Mrs Barrell, during your 

conversation with the inspectors-----?-- Yes.  
-----you were comparing your kennels with Mrs Robertson's; is that correct?-- I'm 
sorry I don't know what - I don't remember that at all.  
 
Well, I'll expand on it. You were seeking to explain to the inspectors that your 
kennels, your property, was in a better condition as compared to Mrs Robertson's; 
do you agree with me?-- I'm sorry, I really don't know what you're talking  
about.  
 
All right. Did you tell the inspectors that you used to help out Mrs Robertson?-- Yes.  
 
Did you tell them that you used to work for her because - was it your kennels were 
overcrowded?-- No, I had more than the number of dogs that the Caboolture Shire 
Council would allow me.  
 
I see. Did you tell the inspectors that Mrs Robertson was only interested in the 
money now?-- No. Definitely not.  
 
Did you tell the inspectors that Mrs Robertson would only clip the babies for sale 
but let the others go matted?-- No. No.  
 
Did you tell the inspectors that Mrs Robertson wouldn't let anyone into your kennels 
for fear that the people would see the state of the kennels?-- No.  
 
Did you tell the inspectors that Mrs Robertson, "Used to be an okay breeder years 
ago but that she now had too many dogs and wasn't interested in the poodles 
anymore"?-- I never said anything like that.  
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Did you say to the inspectors - or mention to the inspectors that, "Too many dogs 
confined together can be mad" in the context of telling the inspectors about Mrs 
Robertson's dogs killing each other?-- I didn't even mention anything to do with Mrs 
Robertson's dogs at all. That was not me. Whoever said that was certainly not me, I 
never said one single thing like that at all. I have no idea where that came from” 

 
140. The above conversation by the Prosecutor Tracey Jackson with a defence witness 

Annette Barrell is totally improper no matter how it is claimed to have happened. 
There is simply no other explanation than it was an attempt to improperly influence 
the Appellant’s witness. 

 
141. Witness Annette Barrell  at 2 21 30 has more that is relevant to this conversation. 
 
142. In paragraph 11 of the Affidavit of Geraldine Robertson sworn 28/7/08 she states:  

"They contacted people from my diaries and harassed them. These people are now 
not prepared to support me in my trial. The Police have not been prepared to help 
me until mid June when The Minister of DPI&F forwarded my letters to The Police 
Minister who then appointed police officers to look into the lost of only my rings, I 
had reported the theft of my property to the Minster of DPI&F who had informed 
RSPCA CEO Mark Townsend to look into the matters and to advise me. To date 
nothing has been done by RSPCA to help me. Exhibit GR4 and GR5  are Statutory 
Declaration by Margaret Watt who witnessed raid of 22 February 2008 and copies 
of letters from The Hon. T.S. MulHerin MP Minister for DPI&F "  

 
143.  The Appellant was not allowed to explore these issues in the Hearing as the Hearing 

was restricted to the reasonable beliefs of the inspectors and the delegate of the 
Chief Executive Officer as emphasized by the Magistrate on a number of 
occassions.  

 
144. On the 29th February 2008 the Second Respondent (RSPCA Solicitors Clayton Utz) 

wrote to the Appellant’s Solicitor, Patrick Earl, Burnslaw Legal Protection, and said-  
“Our client seeks your client's written undertaking that, pending the finalisation of 
our client's investigation into your client's maintenance and care of the 104 dogs 
seized from your client by our client on 9 January 2008, She will not seek to re-
establish herself as conducting a  commercial business from her existing facilities 
of:  
(a) commercially breeding dogs;  
(b) commercially boarding / caring for dogs; or  
(c) engaging otherwise in the business of animal husbandry  
unless 14 days prior notice in writing has been delivered.  
We look forward to hearing from you in respect of the above within 7 days of this 
fax.”  

  
145. In summary the Second Respondent: 

a. Conducted a “trail by media” against the Appellant; 
b. Raised considerable donations while damnifying the Appellant; 
c. Contacted the Appellant’s witnesses for an improper purpose; 
d. Seized all the Appellant’s evidence she would need in making her 

application to get her dogs back; 
e. Caused her witnesses to either flee or be unknown to the Appellant; 
f. Conducted a campaign of attrition against the Appellant; 
g. Caused the Appellant to live in fear and terror; 



Page 24 of 44 
 

h. Interfered with the processes of the Court by attempting to negotiate the 
surrender of the Appellants dogs while the matters were going to Court or 
before the Court; 

i. Interfered with the processes of the Court by attempting to negotiate the 
surrender of the Appellants dogs when the Second Respondent did not have 
the authority to negotiate. 

 
146. The Appellant states: The seizure of the Appellant's records were for an improper 

purpose to hinder, obstruct or thwart the Appellant in the further conduct of the 
litigation. None of the Appellant's records seized were used by the Respondents in 
the Magistrates Court Hearing. The records were of significant use for the Appellant 
in that these records contained the names and contact details of potential witnesses 
for the Appellant. Court Exhibit 13 is the receipt for seizure of these records.  

 
147. The Affidavit of Geraldine Robertson sworn 4/9/08 of things taken was provided to 

the Court. Affidavit of things taken  
 
148. Magistrate Bradford Morgan: struck out more evidence relevant to the conduct of 

the Second Respondent at 1b_58_10 strike out neglect affidavit. This is the 
Appellant's Affidavit sworn 28/7/08. Paragraph 9 states:  
 9.     The RSPCA have taken my personal and private records, privileged records 
and documents, business records and documents making it very hard to prove how 
well my dogs were fed. They have failed to return most of this evidence to me. 

 
The Appellant was not given a chance to fully give her evidence. 
  
149. The Appellant was examined by the Magistrate, this meant the evidence she could 

give was under his control, not her control. 4_3_30 examination by bench 
 
 
The Reasonable and probable cause of the Second Respondent in seizing the 
Appellant's dogs. 
  
150. Jordan CJ said[55], in Mitchell v John Heine, that there were five conditions to be 

met if one person was to have reasonable and probable cause for prosecuting another 
for an offence:  
"(1) The prosecutor must believe that the accused is probably guilty of the offence. 
(2) This belief must be founded upon information in the possession of the 
prosecutor pointing to such guilt, not upon mere imagination or surmise. (3) The 
information, whether it consists of things observed by the prosecutor himself, or 
things told to him by others, must be believed by him to be true. (4) This belief 
must be based upon reasonable grounds. (5) The information possessed by the 
prosecutor and reasonably believed by him to be true, must be such as would justify 
a man of ordinary prudence and caution in believing that the accused is probably 
guilty."  
 
To succeed on the issue of  reasonable and probable cause  the plaintiff had to 
establish "that one or more of these conditions did not exist" (emphasis added). 
Jordan CJ continued: 
 
"This he may do by proving, if he can, that the defendant prosecutor did not believe 
him to be guilty, or that the belief in his guilt was based on insufficient grounds."  
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Taken in isolation from these concluding propositions, the five conditions stated by 
Jordan CJ may be contrasted with what Dixon J said in Sharp v Biggs: 
 
"Reasonable and probable cause does not exist if the prosecutor does not at least 
believe that the probability of the accused's guilt is such that upon general grounds 
of justice a charge against him is warranted. Such cause may be absent although 
this belief exists if the materials of which the prosecutor is aware are not calculated 
to arouse it in the mind of a man of ordinary prudence and judgment." (emphasis 
added)  
 
In Commonwealth Life Assurance Society Ltd v Brain, Dixon J repeated what he 
had earlier said in Sharp v Biggs but also said that: 
 
"when it is not disputed that the accuser believed in the truth of the charge, or 
considered its truth so likely that a prosecution ought to take place, and no question 
arises as to the materials upon which his opinion was founded, it is a question for 
the Court to decide whether the grounds which actuated him suffice to constitute 
 reasonable and probable cause ."   

 
Malice 
151. Jordan CJ said[55], in Mitchell v John Heine, said: In Noye v Robbins; Noye v 

Crimmins [2007] WASC 98 (30 April 2007) EM HEENAN J said:- 
 

"252 It is necessary to appreciate that malice of the requisite kind is not merely spite 
or ill will against the complainant but can be constituted by the existence of indirect 
or improper motives. Examples or indirect or improper motives which appear from 
the cases include where the prosecution was for perjury to stop the plaintiff's mouth: 
Hadrick v Heslop & Raine (1848) 12 QB 267; and where the defendant's object was 
to punish someone in order to deter others: Stevens v Midland Counties Railway 
(1854) 10 Exch 352; (1854) 156 ER 480; and Abrath v North Eastern Railway Co 
(1883) 11 QBD 440. In Glinski v McIver (supra), the alleged purpose of the 
prosecution was to punish the plaintiff for giving evidence in other proceedings and 
this was held to be capable of constituting malice. It has also been held that where a 
prosecutor had nothing before him but circumstances of mere suspicion: Bradshaw 
v Waterlow & Sons Ltd [1915] 3 KB 527; or where he knew that the acts on which 
the prosecution were founded upon were done openly and in good faith in assertion 
of a legal right, there is, in general, no reasonable and probable cause  – Wilkinson 
v Foote (1856) 5 WR 22. See also Halsburys Laws of England vol 45(2) at [470]-
[473]. 
 
253 The test adopted in Victoria in Farrington v Thomson [1959] VR 286 per 
Smith J at 293 was that there must be a consciously wrongful exercise of power by 
the public officer. See also Grimwade v State of Victoria (supra) per Harper J at 567 
- 568. 
 
254 Therefore, malice will be proved where an accused can show that, in laying a 
charge, a prosecutor was actuated by motives other than a desire to bring the 
accused to justice: Hicks v Faulkner (1878) 8 QBD 167; Trobridge v Hardy (1955) 
94 CLR 147 and Glinski v McIver (supra). Consequently, charging an accused with 
an offence due to succumbing to pressure from bureaucratic superiors to lay a 
charge, may, in some cases, support a finding of malice." 
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255 The two elements, that is the  absence of reasonable and probable cause , on 
the one hand, and the institution of the proceedings as a result of malice, on the 
other, are separate and distinct components of the tort and proof of each must be 
established. The bringing of a prosecution through malice, but where there was also 
reasonable and probable cause  to institute the prosecution, will not suffice. 
Similarly, if there was no reasonable or  probable cause to bring to prosecution but 
the conduct of the prosecutor was not malicious, in the proper sense of the term, the 
claim will also fail. Nevertheless there is a potential for interaction between these 
two components because the absence of reasonable and probable cause for the 
institution of the proceedings may, depending upon the particular facts, more readily 
justify a finding of malice being made. Conversely, a finding that the prosecutor 
acted maliciously may more readily lead to a finding that the prosecutor's belief in 
the justification of charging the accused was distorted by malice or prejudiced by 
improper motives: Glinski v McIver (supra); and Krivoshev v Royal Society for the 
Prevention of Cruelty to Animals Inc [2005] NSWCA 76. Despite this potential for 
interaction between these two components of the tort, it is nevertheless clearly the 
case that proof of the existence or absence of the one does not automatically or 
necessarily amount to proof of the absence or presence, as the case may be, of the 
other. 

 
MISFEASANCE IN PUBLIC OFFICE BY THE SECOND DEFENDAN T. 
“The tort of misfeasance in a public office is founded on the fundamental rule of law 
principle that those who hold public office and exercise public functions are subject to the 
law and must not abuse their powers to the detriment of the ordinary citizen.” 
COURT OF APPEAL of Canada -  Freeman-Maloy v. Marsden,  
 
152. Jordan CJ said[55], in Mitchell v John Heine, said: In Noye v Robbins; Noye v 

Crimmins [2007] WASC 98 (30 April 2007) EM HEENAN J said:- 
The requirements for this tort have been reviewed extensively in  Northern 
Territory of Australia v Mengel (1995) 185 CLR 307. The cause of action is 
available against any holder of a public office, if the office holder acted maliciously 
or knew that his action was beyond power and was likely to harm the plaintiff. An 
element of the cause of action is an intention to cause harm to the plaintiff: Mengel's 
case (supra) at 345. A public officer, for the purposes of the action, includes a police 
officer carrying out coercive duties: Farrington v Thomson [1959] VR 286 at 292; 
and Racz v Home Office [1994] 2 AC 45; and, of relevance to the present action, it 
includes a police officer in the course of investigating the commission of alleged 
offences: Garrett v Attorney-General [1997] 2 NZLR 332; and Kuddus v Chief 
Constable of Leicestershire Constabulary [2002] 2 AC 122. The tort of misfeasance 
in public office involves the necessity to prove bad faith on the part of the office 
holder defendant. This can be accomplished by demonstrating that he or she acted in 
pursuit of an improper or collateral purpose and with the intention to harm the 
plaintiff. The same element may be satisfied by proof that the office holder was 
acting in the knowledge that the conduct was beyond power and that it was likely to 
harm the plaintiff; but there must be actual knowledge of want of power. 

 
 
Prosecuting for Profit.  
 
153. The Second Respondent came to the Appellant's property with Police and media. 

Reports appeared shortly after in the News papers and on Television with images 
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and video footage that was taking from inside the Appellant's house and her 
property. The Appellant exercised her right to refuse the Media entry to her 
property. Some Television News made it clear to the public that the video was 
supplied by the Second Defendant. The Second Respondent profited by seeking 
donations from the public while also charging the Appellant for the care of her dogs, 
see Tracey Jackson's invoice. A double dip, donations plus the costs of caring for the 
Appellant’s dogs. 

 
154. The facts are not important, just tell the best possible story to enrage the public and 

get sympathy for the animals as this brings in the biggest donations. 
 
155. The AFFIDAVIT (– restraint of trade) contained exhibit GR9 to this affidavit is a 

copy of a letter written to the Appellant by Susan Keian who stated what David 
Graham told her about a campaign to harm the Appellant. 

 
The Reasonable belief of the Inspector when he seized the Appellant's dogs. 
 
156. Lawrence Stageman made the decision to seize all the Appellant's dogs. For this 

decision to have been reasonably made he, and only he, must have believed in 
it. Lawrence Stageman had a voice recorder on him and the transcripts were 
provided to the Court. transcript of this tape are Court Exhibit 40   

 
157. What were Lawrence Stageman's reasons for seizing the Dogs? Were they:  
 

a. Media - Film taken on the Appellant's property was released to the media? 
b. The production of the RSPCA Animal Rescue Television show? 
c. Instruction from others "she'll play straight into your hand"? 
d. The condition of the Dogs and their living conditions? 
e. Profit from donations from the public? 
f. Other people wanted the Appellant’s dogs – the Poodle Club of Queensland 

members inc.? 
g. Some other improper purpose? 
h. Some combination of all the above. 

 
158. Relevant issues from the audio transcript of Lawrence Stageman's audio recording. 

Issues in Stageman's Tape recording. 
 
159. Page 1 line 60: 

Stageman:   The media is coming with me to film anything that I require for 
evidence . 
Robertson:  I'm not, I'm not used to being filmed, you know, this. 
Stageman:   Well I'm sorry but they will be coming in. 
Robertson:    In the past, the RSPCA has been here a few years ago and did the 
same thing, but they did a video, that video was shown to members of the poodle 
club ..... right, because it was reported back to me. Now I think that's a breach 
against your rules. 
Stageman:   Well it wouldn't be any video evidence being shown to the RSPCA. 

 
160. Page 3 line 40: 

Stageman:  I'm going to invite the film crew in to take evidence with anything we 
find that's a breach of the duty of care. So could you come in. 
Woman:     Can we check with our office,  unless she actually . If she. we can't come 
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on. 
Stageman:  Well I've invited the film crew to film evidence for me. 
Woman:   I know, but according to our Channel 7  
            So we're not going in? 
Woman:    Well ask her again, ask her again can we come in. 
Stageman:   Hang on I'll • later on. 

 
161. Page 6 line 20: 

Got your camera I? 
Yeah. 
Robertson:   NO,no,no,no 
If you're relying on to take evidence if you're looking at relying on the cameraman to 
take .. 
They said they can't come in now because they checked with their lawyers. 
[Very loud barking so can't hear words over the noise] 
   Go and get my video camera. 

 
162. Page 8 line 20 

Stageman:  I account for the rain, I give you that because the rain does make a 
mess, but those dogs' coats, condition is disgusting. 

 
163. Page 10 line 50 

Stageman: get them done and if she doesn't do them well then you can see how many 
here ages ago. Yeah but she hasn't been given directions. I'd give her a direction 
and then come back because otherwise see really all those dogs need clipping that's 
all they need J mean you can't say they're underweight.  
No, no well if we go in now we'll check them when we come back. 
So what I reckon is the dogs. I mean Jeb what do you reckon? 

 
164. Page 11 line 4  

Stageman:  I'd be getting her out and then seeing what the other are down like and if 
the same occurs. Conditions fine, living conditions, I'd be giving her strict short I 
direction and then comeback Friday and if she hasn't complied and seize I. I mean 
she's got dust that thick everywhere, she I  
Well you won't have an illegal seizure I worries  
Yeah I 
I know she won't I, ( know I· she'll play straight into your hand so we I giving her a 
direction, I'll just 
apply for directions so. Yeah she she's going to be standing here  

 
165. Page 12 line 30  

Stageman:  As I said to you before you can surrender some of the dogs to the 
RSPCA. 

 
166. Page 12 line 30  

RSPCA   Geraldine I am going to seize these animals off you. 
 
167. Page 23 line 40  

Stageman:  [on the phone] mate dogs living conditions, they're in good body 
condition, like healthwise, some of them haven't been clipped in months. We had a 
look at the kennels down the back, living conditions there's shit piled up in pens. 
We've got 3 council vehicles they'll be able to take 14 dogs. W can take 8 in our 
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other trailer. rang Katie to see if Katie can bring the other trailer up. She's sitting 
in the office and she says she's trying to get someone to bring the other dog trailer 
up. All right, fair enough. Oh no look I don't doubt that I'm just saying, I'm just 
telling you how it is. Yeah, I won't down her, she's doing something, I won't hang 
shit on her anyway but. You know, and that's with anybody, I'm nothing, I'm just one 
of the other boys in the crew. I said Yeah. Yeah good. She has 50 dogs probably 
belong to somebody else, the puppy pens inside the house are absolutely disgusting. 
I'm taking as many dogs as possible, I will be leaving some dogs. The dogs "II 
leave I'll be leaving her with an animal welfare direction. Yeah. She's got this thing 
in her head, I asked her if she could surrender, she said I'm doing 

 
168. Page 24 line 1  

anything for the RSPCA because you guys sell them and people breed the crapper 
out of them. I.said no, no, no, hang on, I. She shut the door in our faces and I had to 
ask her to open the door otherwise we're going to kick it in and then she opened the 
door. Oh we've got heaps of video footage, I I because Narelle told them not to go 
in. I don't know. I said we can invite them in just to film, to film evidence, you 
know, and •. No, I Imate, I'm I. Mate if they see the living conditions on video of 
these dogs and the condition of these dogs, coat condition, they'd I. Okay. See you. 
Yeah mate, yeah. All right, see you mate . 
Simon's there at the moment and I said if he can at least, because he's covering the 
north side, I said even if he can come in, throw dogs in, go back, drop them off, Igo 
back to I 
Well how many do you reckon we're going to take? 
Aye? 
How many do you reckon you're going to take? 
I reckon we'll probably take half of them. 

 
 (((( even here it was not Stageman's intention to take all the dogs at this time, but all 
the dogs will be taken in two days time)))) 

I,what 30? 
 

About 30 dogs. 
All right, maybe if you said to John or Michelle and let them know that you're 
bringing in 30 dogs 

 
169. Page 23 line 40 

Have you already taken footage inside the house? 
We've taken footage inside the house, it's just. there. We've taken footage 
everywhere with the video camera. 
Right. 
[On the phone] How you going? I'm at a boarding kennel, I'm going to be seizing 
probably about 30 dogs. Yeah. Yeah we'll want a vet to examine them when they 
arrive, they've got to be clipped. I'm going to be a while yet because by the time we 
go through them all and the living conditions aren't too flash either so. 50 of them 
are her dogs yeah. How can one lady look after 50 dogs? There's some dogs here 
that belong to somebody else and so that's what we'll be doing .• I can't leave them 
here. I was going to give her a welfare direction to start but when we see all the 
others I said no. Yeah, yeah. Okay bye . 

 
170. Page 25 line 40  

We're going to leave her some dogs. 
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Yeah. 
She's got 50, she's going to have to sort that out with the Council. a bit. 
• officers. 
• taken video footage of. 
Well I'd tell them to take. anyway .• 
• here mate? 

 
171. Page 26 line 60  

Stageman:  We're taking about 30. 
Who are this lot? 
They're from the Sunday Mail. 
Oh. get Geraldine to come down and unlock this back gate  
How'd she take it? 

 
172. Page 27 line 80 Shane Towers-Hammond arrives and is introduced to Geraldine 

Robertson 
Stageman:  Hello Geraldine. What I'd like to do now is the finality, and introduce 
you to . Laurie ,inspector with the RSPCA. 
The inspector. 
Here's my ID. This is Inspector Shane from the RSPCA Now anything you do say 
can be recorded and later on used in evidence. 
Robertson:  Yes. 

 
173. Page 28 line 15 

We're in the final stages now of 
Robertson: seizing the dogs yes. 
Seizing all the animals off your property. We're waiting for another vehicle to come 
back to remove the animals on the property. Now you did say to me before, also 
what we're doing is, I won't be giving you seizure notice when I leave. We're 
collating all the animals back at the refuge, so it's all nice and quiet so we get all the 
animals down on the list, their colouring, their description, so it's all down, and then 
we will forward that to you with a seizure notice. I'll bring it up to you. 

 
174. From the above it is clear that the intention from the very beginning was to take all 

the Appellant's dogs. page 10 "she'll play straight into your hand so we I giving her a 
direction,". It was only a matter of whether they would give her a direction and then 
take all her dogs, or just take them, which is what they did. 

 
175. Stageman was determined to get the media onto the Appellant's property. This 

indicates this seizure was a staged media event. 
 
176. Stageman said the dogs were in good body condition and needed clipping. 
 
 
177. Stageman was concerned that seizing all the dogs would be an illegal seizure. 
  
 
Fabricated Evidence:- Court Exhibit 2 (Entrance Video).  
 
178. Court Exhibit 2 - entrance video is Second Respondent's fabricated evidence for an 

improper purpose.  
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179. This video was released to the media and segments of it was shown on local and 
National Television, an offence against the Invasion of Privacy Act. This video was 
never intended by the Second Respondent to be shown in the Court, the Appellant 
put it into the Court.  See Channel 10 news DVD attached to AFFIDAVIT - ON 
THE EVIDENCE (finding of facts) of Geraldine Robertson Exhibit  GR5 to this 
Affidavit is the Channel 10 news broadcast provided to the Court. 

 
180. Facts: Page 1 of Lawrence Stageman's tape Transcript "The media is coming with me 

to film anything that I require for evidence" .. 
 
181. Page 24: "Oh we've got heaps of video footage, I because Narelle told them not to go 

in. I don't know. I said we can invite them in just to film, to film evidence," 
 
182. This is an analysis of the times shown on the video Court Exhibit 2: 

Position Start 
time end time Duration Time to 

next 
distance 
meters 

A Entry yard 11:13:25 11:14:22 0:00:57 0:00:19 4.00 

B Inside House 11:14:41 11:15:12 0:00:31 0:06:17 6.00 

C looking through fence from 
laneway to half way kennels 

11:21:29 11:21:48 0:00:19 0:01:29 150.00 

D from boardig kennel gate 11:23:17 11:23:26 0:00:09 0:00:35 250.00 

E at boarding kennel 11:24:01 11:24:20 0:00:19 0:01:21 0.00 

F Inside boarding kennel block 11:25:41 11:27:01 0:01:20 0:00:23 0.00 

G Still inside boarding kennel 11:27:24 11:27:50 0:00:26 0:01:06 0.00 

H Still inside boarding kennel 11:28:56 11:29:40 0:00:44 0:00:13 0.00 

I Still inside boarding kennel 
block 11:29:53 11:30:47 0:00:54 0:05:45 0.00 

J At half way kennels 11:36:32 11:36:50 0:00:18 0:02:13 200.00 

K At back of house left yard 11:39:03 11:39:12 0:00:09 0:00:36 180.00 

L looking into House Right Yard 11:39:48 11:40:05 0:00:17 0:06:27 40.00 

M Inside house lounge room 11:46:32 11:46:43 0:00:11 0:01:57 30.00 

N Inside lounge room 11:48:40 11:48:45 0:00:05 0:00:17 0.00 

O Inside Lounge 11:49:02 11:49:14 0:00:12 0:00:08 0.00 

P Inside Lounge 11:49:22 11:49:28 0:00:06 0:00:10 0.00 

Q Kitchen 11:49:38 11:49:48 0:00:10 0:00:16 5.00 

R Bathroom 11:50:04 11:50:14 0:00:10     -
0:47:41 

Negative 
time 

S At RSPCA looking at their 
hydrobath 

11:02:33 11:02:38 0:00:05     

 
183. Court exhibit 6 is a sketch of the property,  Court Exhibit 9 is aerial photo of 

property.  
 
184. What stands out in this video is that the hydrobath video segment at the end of the 

video was said to be taken at the Appellant’s property.  
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a. Hydrobath video is out of time sequence - 11:02 am and is the last segment 

on the DVD - Stageman tried to say it was the Appellant's hydrobath. 
b. Date of video wrong 
c. Time to get through gate as it was locked was wrong, The Appellant  had to 

go and get the key which were at the house. Stageman's audio transcript 
Court exhibit 40 Page 26 line 60: Oh. get Geraldine to come down and 
unlock this back gate. 

d. Times show film was taken too quickly as if by a mission - too quickly to be 
an inspection - and shortly after arrival at property.  

e. The Video starts at and in the Appellant's the house, goes to the kennels at 
the rear of the property, then continues in the house. This is itself an unusual 
sequence of video taking. 

  
185. The hydrobath segment is taken at 11:02 am. The next segment was taken at 11:13 

am said to be on Geraldine Robertson's property being 11 minutes after the 
hydrobath video was taken.  

 
186. Stageman said hydrobath bit at the end was taken on the 9th In the Appellant's 

Laundry where she washed the dogs   6_12_30_hydrobath_video. If the Hydrobath 
segment was taken on the camera as stated by Stageman it was the first segment 
filmed, that is 11 minutes before he entered the Appellant's property with the 
camera.   

 
187. But Stageman later in his evidence admitted that the hydrobath was at RSPCA 

premises. 6_21_50 was rspca hydrobath. RSPCA Fairfield shelter cannot be driven 
from/to the Appellant's property in 11 minutes. The Google Maps give a time for 
this trip of 46 minutes. This means the dates and times on the video were fabricated. 

 
188. Stageman Tape recording Transcript, page 1 line 1: Stageman's Affidavit. The time 

is 10.35 on the 9th January 2008 at a property Lot 13, Bucken Road, Waterford 
Boarding  Kennels to serve a warrant.  

 
189. Stageman's Affidavit paragraph 5: About 10:45am 9 Jan 08, Transcripts 5:78:20 

Stageman activated the tape before he entered the property. "At what point in time 
did you activate the recording?-- Before I entered the property I gave a description 
of the time that I was entering and what I was entering for." 

 
190. Page 6 of transcript of Stageman's audio tape has Go and get my video camera. 

about line 25. From about this point forward what is said on the video should be the 
same as what is said on the Strofield's tape recording - The video begins on page 9 
of Stageman's tape recording.   

 
191. Stageman said he took the video on the 9th January 08 not the 10th Day 6, 11,28 

trouble with the camera.   
 
192. The video evidence was fabricated and also incomplete - a selectively fabricated 

film for damning the Appellant and for release to the media. The Evidence was 
fabricated for an improper purpose - RSPCA promotion and donations from the 
public.  

 
193. If the Second Respondent has to tutor witnesses, fabricate evidence and have it’s 
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witnesses tell lies to the Court then the Second Respondent could not have believed 
in their prosecution - their seizing the Appellant's dogs. When all the other incidents 
of conflict within the Respondent’s evidence is detailed there could have not been 
any belief in their prosecution. 

 
194. A v New South Wales [2007] HCA 10; (2007) 233 ALR 584; 81 ALJR 763 (21 

March 2007) 
In commenting on the above evidence, and in particular on the evidence of what was 
said about a prima facie case, Cooper DCJ said: 
"It needs to be noted that it is not enough that there be a prima facie case in the sense 
of information which, if accepted, would establish the elements of the criminal 
charge. In addition the person laying the charge must have the belief based upon 
reasonable grounds that the allegations are probably true."  

  
Witnesses were tutored: No overcrowding.  
 
195. Saying what did not happen in an Affidavit is very unusual unless prompted or 

tutored to do so. 
 
196. The Appellant had previously Appealed to the First Respondent then sought a 

review of the First Respondent's decision. Thus the First Respondent had all the 
Appellant's evidence and knew she was saying the dogs were overcrowded and 
vomiting when RSPCA Seized them.  

 
197. Shayne Towers-Hammpnd "Was there any overcrowding in the vehicles which were 

used to take the animals from Mrs Robertson's premises to the RSPCA?-- No." 
4_78_20 STH no over crowding No mistreatment 4_78_10 STH no mistreatment of 
dogs  

 
198. Stageman Tape Transcript page 23: " [on the phone]  .....  We've got 3 council 

vehicles they'll be able to take 14 dogs. We can take 8 in our other trailer. rang Katie 
to see if Katie can bring the other trailer up. She's sitting in the office and she says 
she's trying to get someone to bring the other dog trailer up".   

 
199. This conversation indicates the Second Respondent had transport for 24 dogs and 

possibly transport for another 8 dogs making transport for 32 dogs. With that 
transport 101 dogs were taken to RSPCA Fairfield Shelter. The Dogs were 
overcrowded and vomiting in the heat as the Appellant said in her evidence.  

 
200. Note: Stageman says Katie Heaton is sitting in the office and at Page 27 Towers 

Hammond is introduced to the Appellant. Katie Heaton in her evidence states she 
drove Shayne Towers-Hammond to the Appellant’s property.  

 
201. Again witness Barrand 15_47_35 Barrand no dogs overcrowded or vomiting. 

Barrand Affidavit. Paragraph 12:  "No dogs were overcrowded whilst being 
transortied, no dogs were vomiting or excreting whilst being loaded into the 
compartments, alld no dogs were injured during the entire loading process." 

 
202. The Appellant states how dogs were overcrowded. 4_16_40 dogs overcrowded - 

Appellant  
 
203. Affidavit of Geraldine Robertson ON THE EVIDENCE (finding of facts) GR25 
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Photo of Vomit on shirt, this was also a Court Exhibit.  
 
204. Katie Heaton’s evidence was not plausible. She was able to do in just one hour what 

would take a normal person at least six hours to do.  

a. Katie Heaton said, according to her GPS in her car, she arrived at 
12:35pm para 5 and left at 1:34pm and did ALL the following in 1 hour. 
This is just simply unbelievable.  

b. She said she parked about 50 metres up the road from the house.  
c. Paragraph 5 Arrived at 12:34pm.  
d. Paragraph 26 Assisted to collect and load 30 dogs from the kennels to the 

dog trailer compartments. 
e. Paragraph 27 A number of times approached applicant – dragging dogs by 

front legs! (Geraldine Robertson has never dragged any dog by front legs 
or any leg.) Paragraph 28 – clothing soaked in dog urine and faeces, she 
had to change her clothes and her shoes.  

f. Paragraph 28 – large white worm (Stageman never said anything about 
this), she said she put this worm into a container in her car. She said she 
walked twice to the kennels and back, which is 330 metres from the front 
of the acreage ( total 1.320 kilometres ) and inspected the kennels with 
Lawrence Stageman and Shayne Towers-Hammond.  

g. Paragraph 29 Saw council vehicles leave  
h. Paragraph 30 went down the 330 metres drive with car and trailer ( No 

vehicle went down the 330 metres drive that day as it was under water). 
She said she loaded 30 dogs, carefully carrying them from the kennels and 
speaking to each dog (largest dog weighs 30+ kilos), loading them into the 
trailers for transport to RSPCA Fairfield Shelter.  

i. Paragraph 31 spent time instructing Geraldine Robertson to not drag dogs 
by their front legs.  

j. Paragraph 32 She locked the doors of the trailer and spoke to Geraldine 
Robertson about "dragging" dogs by front legs (for the second time).   

k. Paragraph 33 puppies soaked in faces and urine – every one ( see dogs in 
house holding pens which were placed there by Geraldine Robertson 
when she saw the entourage of vehicles arrive)  

l. Paragraph 35 No dogs were overcrowded or vomiting. ( 104 dogs jammed 
into 24 compartments suitable to transport ONE dog in each 
compartment).  

m. Paragraph 38 What document was completed? Left at 1:34pm.   

 
Weather conditions  
 
205. Animal Care and Protection Act 2001:  17 Breach of duty of care prohibited   

"(1) A person in charge of an animal owes a duty of care to it.  
(2) The person must not breach the duty of care.  
                     Maximum penalty-300 penalty units or 1 year's imprisonment.  
(3) For subsection (2), a person breaches the duty only if the person does not take 
reasonable steps to-  
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          (a) provide the animal's needs for the following in a way that is appropriate-  
               (i) food and water;  
              (ii) accommodation or living conditions for the animal;  
              (iii) to display normal patterns of behaviour;  
              (iv) the treatment of disease or injury; or  
          (b) ensure any handling of the animal by the person, or caused by the person, 
is appropriate.  
(4) In deciding what is appropriate, regard must be had to-  
           (a) the species, environment and circumstances of the animal; and  
           (b) the steps a reasonable person in the circumstances of the person would 
reasonably be expected to have taken.  
Examples of things that may be a circumstance for subsection (4)(b)-  
               · a bushfire or another natural disaster  
               · a flood or another climatic condition"  

 
206. Paragraph 36, page 18 of Magistrate Strofield's Decision States:- 

“36. The Appellant's proposition was the condition of the dogs were due to "drought 
breaking rains" and "flash flooding" shortly before execution of the warrant of 9 
January 2008. This was a proposition rejected by those cross examined by the 
Appellant on this point. A consideration of the material and assessment of each 
witness who gave evidence touching on the state of the dogs and the weather 
conditions leading up to and including 9 January 2008 is such that the strength and 
weight of evidence is a barrier over which the Appellant has failed to overcome.”  

 
207. The Appellant provided the Court with evidence of the worst flooding rains in 20 

years as well as providing newspaper articles on this event. These Newspaper 
articles. In Geraldine Robertson's Affidavit sworn 21-7-08 exhibit GR5 is an email 
from the former Mayor of the Beaudesert Shire which clearly states:  
"This is to certify that on any occasion I was present at the property of Geraldine 
Roberton where she had a licence to keep dogs ,the place was quite acceptable as 
were the animals. It was a source of amazement to me that it was regularly before 
Council due to complaints from unknown sources .....  
AS an outsider looking in, it appears to me to be dreadfully unfair on any 
boarding/breeding establishment to send in the RSPCA to collect animals during the 
very worst flooding in nearly twenty years when half the old Beaudesert Shire was 
flooded including this property in early January, 2008." 

 
208. The Appellant provided photographs in the Affidavit sworn 28th of March which 

were taken shortly before he flooding rains.  
 
209. The word rain and raining appears 403 times in all the transcripts. 
 
210. The word weather appears 83 times in the transcripts. 
 
211. The word flood and flooding appears 232 times in the transcripts. 
 
212. The Australian Bureau of Meteorology produced a publication "South East 

Queensland Floods January 2008" the Section of this report called 3.5 Flood 
Hydrographs shows the rainfall and river height by time. The Appellant's property is 
between the Albert and Logan Rivers. Page 34 onwards gives the rainfall and the 
river level diagrams. It is inconceivable that the Appellant's property and dogs were 
not affected by the weather conditions. 
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213. Witness Annette Barrell, poodle  breeder 1 69 26 

“Do you have some background in the breeding of poodles?-- Yes, I do. 
Do you own poodles yourself?-- Yes, I do. 
How many?-- Probably in excess of 20. 
You currently have 20 poodles at the moment?-- At the moment, yes. 
All right. Thank you. Yes, thanks, Mrs Robertson” 

 
214. Witness Annette Barrell, poodle  breeder 2 12 4  
 

“Have you got any university education with respect to matters of veterinarian 
science?-- No.  
Or in fact any education, qualifications or courses with respect to the care of 
animals?-- I am a fully trained international cat show judge, which I was for 20 
years.  
 
Yes?-- That gives you a lot of education in cats. They're not unlike dogs. I have 
worked for vets before.  
 
In what capacity?-- As their veterinary assistant.  
 
In what years?-- I'm probably going back 30 years. 
 
Okay. So, is it fair to say the last time you would have worked as a veterinary 
assistant would have been some time in the early to mid 70s?-- That's when I worked 
employed. I have assisted at caesarean births as late as last year with my vet in my 
dogs and I always assist with any operation that I do on my dogs.  
 
All right. Now, do you regard yourself as a breeder of dogs?-- Yeah.  
 
For how long?-- 36 - nearly 37 years.  
 
Have you ever been a registered breeder?-- I have always been a registered 
breeder.  
 
And in respect of the dog breeding what particular types of dogs have you bred?-- 
Mostly poodles, but I have bred German Shepherds, Belgian Shepherds, Rottweilers, 
Maremma sheep dog” 

 
215. Witness Annette Barrell, poodle  breeder 2 12 29  

“All right. Now, do you regard yourself as a breeder of dogs?.. Yeah. 
For how long?..  36 - nearly 37 years. 
Have you ever been a registered breeder?.. I have always been a registered breeder. 
And in respect of the dog breeding what particular types of dogs have you bred?��  
Mostly poodles, but I have bred German Shepherds, Belgian Shepherds, Rottweilers, 
Maremma sheep dogs” 

 
216. Witness Annette Barrell, poodle  breeder 2 3 45 

“About clipping?  Yeah. I know we had some work to do. That coat quite likely 
could have been long but not in such a state it looks awful. I can see how everyone 
would be upset, but that could have been caused by the - all the rain and rolling on 
it which causes felting. And I'm sure I've never seen anything like that at Geraldine's 
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before. Nothing like that. Might have needed clipping, but the extreme 
circumstances of all the rain I'm sure contributed to making it look a lot worse” 
 

217. Witness Annette Barrell, poodle  breeder 2 8 15  
“APPELLANT: But this is to illustrate that when the dogs were taken on the 9th of 
January we had four days of continuous rain and it rained all night that night 
because I didn't sleep, I was up waiting for two litters to be born and the dogs would 
have been - like, they were in and out between the showers so they would have 
looked similar to this sort of appearance when they were taken. That's why they look 
so woeful and....” 
 

218. Witness Annette Barrell, poodle  breeder 2 9 1 
“even on some rain occasions over the years have you ever seen it that wet?-- I - no, 
I have never seen your kennels look anything like that, never. Not once. It is - it does 
appear very, very shocking. I'm sure it would upset a lot of people to see them like 
that 'cause I've never seen it like that and I've been there many times, but extreme 
weather, flash flooding. I don't doubt it” 
 

219. Witness Annette Barrell, poodle  breeder 2 8 56 
APPELLANT: Yes, please. Annette, looking at that, you've seen the kennels on many 
occasions; have you ever seen it, even on some rain occasions over the years have 
you ever seen it that wet?��  I - no, I have never seen your kennels look anything 
like that, never. Not once. It is - it does appear very, very shocking. I'm sure it would 
upset a lot of people to see them like that 'cause I've never seen it like that and I've 
been there many times, but extreme weather, flash flooding. I don't doubt it 
 

220. Witness Annette Barrell, poodle  breeder 2 10 22  
See, what water was still in the drain.  
 

221. Witness Annette Barrell, poodle  breeder 2 12 10  
And last year how many times did you visit her?-- I think I went three times last 
year. 
 

222. Witness Annette Barrell, poodle  breeder 2 18 20  
You say that this extreme - the extreme circumstances was the rain over the 
Christmas period?-- Constant rain, yes. 
 
Which, you understand, may have caused some flooding to the kennel?-- Well, yes. I 
believe at the time and it was on the news as well there was flash flooding in the 
area. I actually experienced flash flooding at my place and threw my cattery and 
kennels I had that much rain come through - that much water sitting there for a few 
hours, on my concrete. So I've seen it, mud and everything just coming in and the 
mess it leaves behind. 
 

223. Witness Annette Barrell, poodle  breeder 2  18 19 
"You say that this extreme - the extreme circumstances was the rain over the 
Christmas period?.. Constant rain, yes. 
 
Which, you understand, may have caused some flooding to the kennel?��  Well, yes. 
I believe at the time and it was on the news as well there was flash flooding in the 
area. I actually experienced flash flooding at my place and threw my cattery and 
kennels I had that much rain come through - that much water sitting there for a few 



Page 38 of 44 
 

hours, on my concrete. So I've seen it, mud and everything just coming in and the 
mess it leaves behind." 
 

224. Witness Geraldine Robertson 2 37 5 
 

the Wednesday, that was when the rain started to pour and because the ground was 
so dry from 18 months of drought, we were buying water, literally, tanker loads 
every - I think every 2 weeks or so I had to buy water and that was how bad it got 
before the rains came and the dirt had turned to talc. It was - because I slipped - I 
thought I'd broken my ankle but I didn't. The gum nuts fell on the dirt and I sort of 
was walking and my gum boots slipped and that's how I knew it was talc and when 
the rain came, it became - it couldn't soak through, so, everything became very 
slippery and watery and then when it soaked and soaked and soaked, after a while, 
on and off, then the downpour came and it was just like the main pressure is turned 
and there was so much flooding. We are self-sufficient. All our water is from rain 
water or purchased water and we do have mains to which - we have septic tanks and 
everything was properly laid out, all of the plans on that property, the drainage and 
everything was approved by the shire in its time and the wooden kennel block, as Ms 
Farrell calls it, is actually what I call my quarantine block. Anyone who comes in 
goes in there for isolation because it can be totally isolated. Like, if I was taking a 
boarder or I bought new dogs from people, you just can't mix it with your own and 
so, those kennels started, there was flash flooding and my car was submerged in 1 
metre of water, about 500 metres from in line with that kennel block, all right, about 
- that was on the Monday morning, early morning. I went up for some bread or 
something about 1 something and it had to be towed back and the raid was on the 
9th and the - I had brought the dogs down from the kennels because I tried to clean - 
I started cleaning 2 kennels and it was too much hard work because during - in 
between the day and a couple of days before, some of the dogs got out because all 
the kennels are individually latched with a passageway in the middle and they can 
get out through the trap-doors, through the kennel itself on the wall or through that 
centre passage and because they'd got into the section where I put the bags, the 
empty plastic bags to - I had to bag all that debris and everything because of the 
flash flooding and the water was receding but because it had to be tilted and 
drained through the network of pipes, it was slow process because I just couldn't 
clear all that debris and the embankment was a bit higher. It came in on one side 
and - so, I had to clear the pens with a shovel to let the water flow through and 
through the inside, there was a drain and that goes underground as well to gravel 
pits, I think, or to the main tunnel and get recycled to the grease trap and then to the 
sullage, but the - you were asking me about the dogs. The dogs had pulled the bags 
of rubbish that you could see around the kennels and in the kennels was - I was just 
piling up the rubbish. I couldn't get into the septic because the water level - the 
septic tank is slightly above the ground like the glass on the table, just a little bit and 
if the water table had filled up all over, there was flash flooding but it had gone 
beyond flash flooding. I think it was flooding and I tried to lift up the septic tank 
with the [indistinct] because it was too sloppy to throw away and dispose and it was 
full to the level of the ground. So, I couldn't put - empty any of the solidified material 
that normally goes in the septic.   
Are you talking about faeces?-- Well, not faeces, there was  leaves, twigs, branches.  
 
You put leaves and branches into your septic tank?-- Well, they get sucked - we get 
the man in to suck it out once a year and he says we don't need it. For every 3 years, 
we might need to get it sucked - pumped out but I couldn't - well, I didn't have 
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anywhere else-----  
 
No, but you say you put leaves and branches into your septic tank?-- Not normally, 
no, but in extreme circumstances like that, I would have to, right, because that's the 
only way you could clean up quickly and you call them, like, Clean-Away, people 
like that, and they'll come and suck it up, you see.  
 
All right?-- And clean up the septic tanks. We do it every year. He recommended 
every 3 years but if we put the hair in and that sort of a thing, it has to go every 
year.  
 
Okay, are you saying that the cause of the state of the dogs which is depicted on the 
video was because of the rain?-- A lot of it is due to the dust. The dust conditions 
were so bad, so, that - I couldn't groom them as much as we could have because of 
the water restriction. You see, the prime thing was, it was so hot, the temperature 
was 30 something to 40 mostly. You know, for the last couple of - 18 months before 
that, during the summer and spring, we were getting really - the drought period and 
we - because we have a lot of concrete building pens, but for once up at the house, 
adjoining, they have to be hosed down to cool down. The concrete sucks in the heat 
and it stays there. It's like an oven, so, keeping the place cool, the water was very 
important for that, you see, and we use a lot of water, you see, for many - for the 
kennels. So, when the rains came, right, so, we need the water for bathing the dogs 
as well, you see and drinking and all that, because-----  
 
So-----?-- Everything was slowed down, the grooming process was slowed down-----  
 
Everything slowed down-----?-- Due to the climate.  
 
-----because it was too dry-----?-- Yeah and too wet.  
-----and then when it got too wet, you couldn't do it?-- Yes, it just poured. 
 

225. Witness Geraldine Robertson 2 49 10 
Right. So, was it the-----?-- My friend came to see me from Sydney. I think she 
visited - I think the weekend before. That weekend. And that was when the photos 
were taken. Those photos that I had in the original - she came to see some of the 
bitches. That was when the photos were taken.  
 
Which photos are they?-- There was a set of photos that was submitted with the 
initial - the GR1 exhibits. That was Susan. That was the weekend before because it 
was raining.   
 
MS MELLIFONT: The 28th of March affidavit, your Honour. The double-spaced 
affidavit.  
 
BENCH: The 28th of March, did you say? 
 

226. Witness Geraldine Robertson 2 37 46  
 

All right?��  Although, in hindsight, I was pressured all the time, all day by RSPCA 
Inspector Laurie Stageman who stayed with me since the service of the summons, 
with him all day by my side that he kept saying, "Surrender your dogs." He kept 
asking me to, "Surrender, surrender all your dogs." I laugh. I said, "You've got to be 
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kidding. You've got to be kidding." You know, and he was smiling and says, "You 
should surrender all your dogs." But anyway, on the morning of the 9th of January, 
I had been up all night waiting for the two litters of red bitches, toys, to deliver the 
puppies and it was raining all night and it was quite cool and humid and then I went 
down to the [indistinct] block, the quarantine block, as I call it, it's totally can be 
isolated and self-contained, at the end of the - 330 metres, at the end of the block. 
It's a big, large block, where the - I think where the dogs were running, the end 
ones, and the flooding had been, I think, from just before the weekend, the rain 
started when everybody had showers of rain [indistinct] from the railway line. There 
was virtually no rain and the weekend before, the Wednesday, that was when the 
rain started to pour and because the ground was so dry from 18 months of drought, 
we were buying water, literally, tanker loads every - I think every 2 weeks or so I 
had to buy water and that was how bad it got before the rains came and the dirt had 
turned to talc. It was - because I slipped - I thought I'd broken my ankle but I didn't. 
The gum nuts fell on the dirt and I sort of was walking and my gum boots slipped 
and that's how I knew it was talc and when the rain came, it became - it couldn't 
soak through, so, everything became very slippery and watery and then when it 
soaked and soaked and soaked, after a while, on and off, then the downpour came 
and it was just like the main pressure is turned and there was so much flooding. We 
are self-sufficient. All our water is from rain water or purchased water and we do 
have mains to which - we have septic tanks and everything was properly laid out, all 
of the plans on that property, the drainage and everything was approved by the shire 
in its time and the wooden kennel block, as Ms Farrell calls it, is actually what I call 
my quarantine block. Anyone who comes in goes in there for isolation because it can 
be totally isolated. Like, if I was taking a boarder or I bought new dogs from people, 
you just can't mix it with your own and so, those kennels started, there was flash 
flooding and my car was submerged in 1 metre of water, about 500 metres from in 
line with that kennel block, all right, about - that was on the Monday morning, early 
morning. I went up for some bread or something about 1 something and it had to be 
towed back and the raid was on the 9th and the - I had brought the dogs down from 
the kennels because I tried to clean - I started cleaning 2 kennels and it was too 
much hard work because during - in between the day and a couple of days before, 
some of the dogs got out because all the kennels are individually latched with a 
passageway in the middle and they can get out through the trap-doors, through the 
kennel itself on the wall or through that centre passage and because they'd got into 
the section where I put the bags, the empty plastic bags to - I had to bag all that 
debris and everything because of the flash flooding and the water was receding but 
because it had to be tilted and drained through the network of pipes, it was slow 
process because I just couldn't clear all that debris and the embankment was a bit 
higher. It came in on one side and - so, I had to clear the pens with a shovel to let 
the water flow through and through the inside, there was a drain and that goes 
underground as well to gravel pits, I think, or to the main tunnel and get recycled to 
the grease trap and then to the sullage, but the - you were asking me about the dogs. 
The dogs had pulled the bags of rubbish that you could see around the kennels and 
in the kennels was - I was just piling up the rubbish. I couldn't get into the septic 
because the water level - the septic tank is slightly above the ground like the glass 
on the table, just a little bit and if the water table had filled up all over, there was 
flash flooding but it had gone beyond flash flooding. I think it was flooding and I 
tried to lift up the septic tank with the [indistinct] because it was too sloppy to throw 
away and dispose and it was full to the level of the ground. So, I couldn't put - empty 
any of the solidified material that normally goes in the septic.  Are you talking about 
faeces?.. Well, not faeces, there was leaves, twigs, branches.You put leaves and 
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branches into your septic tank?.. Well, they get sucked - we get the man in to suck it 
out once a year and he says we don't need it. For every 3 years, we might need to get 
it sucked - pumped out but I couldn't - well, I didn't have anywhere else....No, but 
you say you put leaves and branches into your septic tank?��  Not normally, no, but 
in extreme circumstances like that, I would have to, right, because that's the only 
way you could clean up quickly and you call them, like, Clean-Away, people like 
that, and they'll come and suck it up, you see.All right?.. And clean up the septic 
tanks. We do it every year. He recommended every 3 years but if we put the hair in 
and that sort of a thing, it has to go every year.Okay, are you saying that the cause 
of the state of the dogs which is depicted on the video was because of the rain?��  A 
lot of it is due to the dust. The dust conditions were so bad, so, that - I couldn't 
groom them as much as we could have because of the water restriction. You see, the 
prime thing was, it was so hot, the temperature was 30 something to 40 mostly. You 
know, for the last couple of - 18 months before that, during the summer and spring, 
we were getting really - the drought period and we - because we have a lot of 
concrete building pens, but for once up at the house, adjoining, they have to be 
hosed down to cool down. The concrete sucks in the heat and it stays there. It's like 
an oven, so, keeping the place cool, the water was very important for that, you see, 
and we use a lot of water, you see, for many - for the kennels. So, when the rains 
came, right, so, we need the water for bathing the dogs as well, you see and drinking 
and all that, because... 

 
227. The Appellant  made it clear that the drought conditions caused dust and debris to 

collect and when the rains came this dust, dirt and debris was washed into her 
kennels. The flooding before seizure. The Appellant provided photographs of 
flooding from the Weather conditions before seizure on the 9th January 2008 

 
228. The Appellant had been performing her duty of care in cleaning up the flood debris. 

The DVD Court Exhibit 2 shows two kennels already cleaned and bleached. Two 
kennels cleaned. Bagged Debris cleaned from two Kennels.  Image showing the 
silting caused by the flash flooding with the waterline on the wall. 

 
229. The AFFIDAVIT - ON THE EVIDENCE (finding of facts) GR3 filed in the 

Magistrates Court had photographs that showed the lay of the land around the 
kennel and explains how flash flooding could wash debris into her kennels. Exhibit 
GR1 to this Affidavit shows the kennels in their normal condition.  

 
 
Entrance Video Court Exhibit 24. “The entrance yard to left of entrance was a sludge 
of urine and faeces” 
 
230. Shayne Towers-Hammond said he took this video. This video at the entrance yard 

has scraping noises with Shayme Towers-Hammond saying this yard has since been 
cleaned.  Shayne Towers Hammond arrived after the Court Exhibit 2 was taken and 
Court Exhibit 2 shows the yard in exactly the same condition with a variation in 
wetness as it had been raining. Having been caught out by these two videos showing 
what Shayne Towers Hammond had said, on the evidence of the two videos, could 
not be true it was up to Lawrie Stageman to cover for him.  

 
231. Lawrie Stageman said the yard had been cleaned before Shayne Towers Hammond 

arrived. A listen through the tape recording shows no evidence of any cleaning, in 
fact it shows the Appellant in full on defence against the prospect of losing all her 
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dogs.  
 
232. Since this failed it was left to Katie Heaton and Fiona Ferguson to save the day. 

Both these witnesses pointed to the photograph of this yard and said it was a sludge 
of urine and faeces. Fiona Ferguson was unable to give evidence of the urination 
capacity of a dog and how many dogs it would take to create such an extensive wet 
patch. 

 
233. Shayne Towers-Hammond 2:50 on 9th January 2008. on this video says "Storage 

areas since been cleaned" with scraping noises in the background.  
 
234. Towers-Hammond Affidavit. Paragraph 4. states "As I made my way to the front 

entrance of the property I could immediately smell a heavy pungent stench of what I 
believe to be animal excrement. This smell was rather overpowering. As I entered 
through the front entrance doors I saw a number of what appeared to be poodle type 
, dogs in 'penned' directly opposite the office at the main entrance. There would 
have been about  eight or so dogs of varying size. I could see their coats were 
heavily knotted and overgrown. These animals were in a filthy condition and were 
barking incessantly. The smell was such I could feel the burning sensation at the 
rear of my throat. I saw that there was a considerable of animal excretment on the 
ground and there was discarded dog fur strewn throughout the 'pen'. I saw that 
there were chairs and a table in the undercover area of the pen where the discarded 
dog fur had built up and had built up to a stage that the fur was attached to these 
furnishings. The enclosure overall was filthy to say the least."   

 
235. He said he smelt what appeared to be animal faeces 4_75_30 STH smelt animal 

faeces.  
 
236. Katie Heaton and Fiona Ferguson said wet concrete was a sludge of urine and faeces 

Court Exhibit   
 
237. The Photo referred to by Katie Heaton in her affidavit Exhibit 3 where wet concrete 

is a sludge of faeces and urine.  This photograph is a photograph of rain wetted 
concrete. It is clearly not a sludge of urine and faeces. Lawrie Stageman states that it 
had been lightly raining on the day. 

 
238. Katie Heaton States in her affidavit:   
 

 
 
 
 
239. Witness Katie Heaton States  9 10 1 

 "Okay; 9, "I sighted" - paragraph 9 now. "I sighted to the left of me a concrete area 
that was completely covered in a sludge of faeces"?-- Mmm-hmm.  
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What - what's - what do you mean by "a sludge of faeces"? Now, you've provided 
some photos; where are the sludge of faeces in relation to the photographs you've 
taken? How would-----?-- You can actually see it.  
 
Number? Photograph number?-- Number 3.  
 
Number 3. Oh, yes, the one with the puppy standing on the fence, sort of?-- Mmm-
hmm.  
 
Two puppies. Where was the sludge of faeces?-- If you actually look at this entire 
area here...this is all made up of - of faeces that has just turned into like a sludge-
like material, and you can also see it in this shed area here...  
 
So it's all this area here...and the shed area?-- That's right.”  

   
   
240. The Second Respondent had not properly identified the Appellant's dogs and 

renamed them all so the Appellant could not know which dog she was talking about.  
 
241. The Second Respondent refused to allow the Appellant to have a Veterinarian attend 

to microchip, identify and check out her own dogs prior seizure. Breach of section 
151 of the Animal Care and Protection Act 2001) Refused proper identification.   

 
242. The Appellant was performing her duty of care by moving the dogs to the house 

yards and cleaning up the kennel flood debris.   
 
243. With so much rain and weather the concept that an open court yard could have a 

putrid smell so bad that it burnt the back of my throat is impossible.  
 
244. Benji-Pet Kennel pups were not covered in urine and faeces. When the Appellant 

realised the Second Defendant was coming into her property she had closed the door 
and packed the puppies into cages for their protection in view of the number of the 
Second Respondent staff/volunteers present. While waiting Lawrie Stageman 
threatened to kick the door down. These dogs had just been playing in the rain and 
were wet from rain. The Benji-Pet kennel dogs were in perfect health as they were 
booked to be shipped to Singapore in the following week.  

 
245. Ned had maggots put onto him by someone at the Fairfield shelter,  
 
246. The Veterinarian report shows that there were few health issues with the Appellant's 

dogs when they arrived. The health problems arose from the lack of care they 
received at the RSPCA Fairfield Animal Shelter.  

 
247. The statements of the RSPCA veterinarians are not supported by the veterinarian 

records.  
 
248. The Appellant was restricted in her use of the Veterinarian records by the 

Magistrate.  
 
249. Perfectly healthy puppies playing in the video taken at the Appellant's home at time 

of seizure are found dead three weeks later and the RSPCA Veterinarians state their 
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deaths were caused by the Appellant's neglect.  
 
250. Lies that silt and water from the flooding rains was faeces and urine.  
 
251. His Honour erred in fact when he accepted the evidence given by Lesley Vlahos as 

truthful when it was clear that Tracey Jackson tutored this witness and typed Lesley 
Vlahos affidavit for her. His Honour erred in law and in fact when he accepted the 
evidence given by Lesley Vlahos as truthful when it was clear that the Appellant 
wanted to keep her dogs handed to Vlahos for clipping services when she had an 
order from Paul Ho for the puppies to be born from those dogs.  His Honour erred in 
fact and law in that he never considered that Lesley Vlahos may have had malice, or 
an improper motive, towards the Appellant and that this malice was reflected in the 
manner of her photographs and the presentation of the dogs for the photographs. 
Having accepted the dogs and consideration from the Appellant for grooming the 
dogs and then surrendering them to the Second Respondent was a breach of the 
contract between the Appellant and Lesley Vlahos. Having breached this contract 
placed Lesley Vlahos in a conflict with the Appellant that would have to be 
defended by Lesley Vlahos. Her evidence was contaminated. 

 
 
 
 Signed:  
 

Geraldine Robertson 
 
 Dated:  
 
 


