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BENCH:  The matter of Robertson and Department of Primary Industries.

MS PRASAD:  Good morning, your Honour.

BENCH:  Morning.

MS PRASAD:  My name is Prasad, spelt P-R-A-S-A-D, initial P, solicitor, appearing on behalf of the respondent, for the Department of Primary Industries and Fisheries in this matter.

BENCH:  Thank you.

MR DEANE:  Good morning, your Honour.  My name is Deane,

D-E-A-N-E, initials O J, solicitor with Clayton Utz for the second respondent, RSPCA.  Thank you.

BENCH:  Ms Robertson?

APPELLANT:  Good morning, your Honour.  My name is Geraldine Robertson.  I'm the appellant.

BENCH:  All right.  Thank you.  

MR DEANE:  Your Honour, subject to any comments you may have, it may be easiest if I start off by explaining the current status of the matter.

BENCH:  Thank you.

MR DEANE:  Whilst we're the second respondent, we're probably the key protagonist, for want of a better expression.  Is your Honour familiar with the proceedings at all?

BENCH:  No.

MR DEANE:  In essence, this is a situation where animals have been seized by the RSPCA.  Application for forfeiture has been made.  Determination made, internal review occurred, and then appeal to this Court.  The appeal is launched by Ms Robertson against those decisions.

Before the Court is her appeal application.  And there should be an amended notice of appeal.  The last time the matter was before the Court on the 2nd of July, the existing notice of appeal was the subject of application by me, and directions were made that a fresh notice of appeal had to be filed together with all material that was intended to be relied upon.

I have some comments in relation to that.  But I think I should finish running through what has occurred since.

BENCH:  Thank you.

MR DEANE:  Yesterday correspondence was received from Mrs Robertson with an application made returnable today for an order for contempt against the RSPCA together with various other sundry orders.  Does your Honour have that application as well?

BENCH:  I'll just peruse the file.  There's a bundle of recent materials.  I'll cast my eye over that in a moment, Mr Deane.  

MR DEANE:  And then there'll be a‑‑‑‑‑

BENCH:  So, that was filed yesterday, was it?

MR DEANE:  28th.

BENCH:  Thank you.  Pardon me.  

MR DEANE:  Sorry.  Received by ourselves yesterday.  And then there's a third set of materials which I think has come in by email to everybody, and the email is probably - or mine is showing 30th July 7.49 a.m.  It may have been brought down by a Clerk of the Court because it was addressed to Judge Irwin.

BENCH:  I have material filed 29 July from Ms Prasad.

MR DEANE:  Yes.  That's not relevant to the present‑‑‑‑‑

MS PRASAD:  Yes.  Can I just say that that's just material in accordance with rule 784 of the UCPR basically.  That's material that was forwarded to the Court that was in our possession.  With respect to the appeal but, for the purposes of today, what your Honour is looking for is the material by Ms Robertson.  That material was just a bundle of material that includes the decision notice reviewed, notice, et cetera, which your Honour can peruse down the track, I guess.

BENCH:  I don't have any material filed from Ms Robertson yesterday.  You might just make a search of the Registry downstairs and try and locate that.  Do you have a spare copy, Ms Robertson, that I could look at?

APPELLANT:  Yes.  The material that was served on Clayton Utz was on the 28th.  I've got a receipt here from the office, and that was the contempt of Court application as well as the affidavit and the additional affidavit I've lodged on the twenty - on Monday the 28th.

BENCH:  Yes.  The material hasn't made its way to my file, so if you have a copy, I'd appreciate a copy.

APPELLANT:  Yes.  Yes.

BENCH:  And I'll just have a look at it while we find the copy filed.

APPELLANT:  This is the application to the - sorry, my mistake.  That [indistinct] was handed to me‑‑‑‑‑

BENCH:  All right.  I shouldn't see that.  I should just see the documents that you've filed.

MS PRASAD:  I have a copy here if that assists your Honour.

BENCH:  Thank you.  I'd appreciate that.  Thank you, Ms Robertson.  All right.  I'll get the copy of the material filed so I'm not looking at anything I shouldn't see.  Thank you.  Thank you.  Is there an application to adjourn the hearing of this application or are you content to proceed with it today, Mr Deane?

MR DEANE:  That - sorry, which application do you have?

BENCH:  The application by Ms Robertson in relation to discovery and the‑‑‑‑‑

MR DEANE:  Most certainly, there is an application to adjourn it.  The application could probably be dismissed because of the material that's in there.  But I'm content that it be adjourned.  

BENCH:  Just take a seat, Ms Robertson, until I've heard from the other parties‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑who are the respondents to the application, and then I'll ask you for a reply.

APPELLANT:  Thank you.

BENCH:  Anything further, Mr Deane?

MR DEANE:  No.  The material was received by ourselves yesterday as you can see.  The affidavit material in itself is far from complete in terms of what you would consider to be a standard application for discovery or disclosure.  And in terms of contempt, there's nothing made out in there.  In addition, these proceedings are governed by the UCPR, being civil proceedings.  No rule 444 letter has been delivered.  

In addition, the utility of disclosure was canvassed on the previous occasion.  On that occasion I advised the Court that the RSPCA had taken material in a series of warrants.  That material was in Clayton Utz's possession.  On the conclusion of the previous hearing on the 2nd of July, Ms Robertson and 2 of her colleagues returned to our offices and we spent 5 hours going through the material, returning things or copying them for her.  But in terms of addressing the substance of the application, obviously, yes we seek an adjournment.

BENCH:  All right.  Now, I think at this juncture it's important to look at a number of the allegations in the application, Ms Robertson.  Have you had any legal advice about the bringing of this application?

APPELLANT:  Yes, I did.  Yeah.

BENCH:  I don't want you to tell me what that advice is.

APPELLANT:  Yes.

BENCH:  But I note that there are allegations of theft.  That is not properly part of this application.  So, the Magistrates Court, sitting in an appeal jurisdiction under the review processes, cannot investigate those matters.  So, they need to be taken elsewhere.

APPELLANT:  Your Honour, before we sort of - would you please read the 3 affidavits and all the - the uniform‑‑‑‑‑

BENCH:  The difficulty is I'm trying to assist you‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑by telling you that the Court has a very limited jurisdiction under these provisions.  I cannot, in this application - it's not being heard today because in my view there is prejudice and there needs to be time to prepare response to such a big application.

APPELLANT:  There is - your Honour‑‑‑‑‑

BENCH:  If you just let me finish.

APPELLANT:  Yes.

BENCH:  There are matters in here that you allege that cannot properly be part of an application under the review provisions.  If you have complaints about theft, then - have been referred to the police.  I note you have stated that in your material.  That does not form part of this application.  All right?

APPELLANT:  The - the - as I understand it, your Honour, the - my 3 affidavits will clearly show and according to Clayton Utz [indistinct] is not under the section 149 and 157.  I think the law of equity should apply, I would think.

BENCH:  Equity does not - considerations of fairness does not give me jurisdiction, all right?  I need to have a power under the relevant legislation.  The Magistrates Courts have a number of divisions.  This is a review process.  If you have complaints about theft, they are properly referred to the police.  They cannot form part of an application under these provisions.

APPELLANT:  Would your Honour please read the 3 affidavits first, and then perhaps make a decision after that?

BENCH:  It's improper for me to do so.  I've read most of the material‑‑‑‑‑

APPELLANT:  It has been reported to the police, the theft, and to the‑‑‑‑‑

BENCH:  Good.  I just don't want you to have the expectation that those complaints will form part of this application.  I think it's fair to tell you at this point that in a review process, it's not proper to consider that material.

APPELLANT:  I'm not complaining about that in this.  It's part of the process because not only was I denied procedural fairness, there was a massive campaign of advertising.  And all that is relevant.  I was never, any given time, by the RSPC or DPI, the opportunity with the evidence they allegedly have against me.  And they have made their decision against forfeiture or against my application to - to stop forfeiture without considering any of the facts that I've included in the application to the DPI, hence I'm here.

BENCH:  You've exercised your right to appeal.  So will ultimately be heard where you can ventilate those claims.  However there is material in here that goes to a separate issue.  That separate issue will not form part of the ultimate hearing of this matter.

APPELLANT:  Yes.

BENCH:  All right.

APPELLANT:  Mmm-hmm.

BENCH:  Now, Ms Prasad, in relation to the application to adjourn?

MS PRASAD:  Your Honour, essentially the matter - the purpose of today was a directions hearing.

BENCH:  Yes.

MS PRASAD:  As you will note from the file it is listed for a hearing on the 7th and 8th.  So basically that's what we'd be seeking:  just some directions in terms of filing the material.  And as it stands, I would see no problems with the hearing going ahead on the 7 and 8, and Ms Robertson can obviously raise her concerns in terms of the department's decision then.

BENCH:  All right.

MS PRASAD:  And I was not served with that application, your Honour.  That's just been a copy forwarded‑‑‑‑‑

BENCH:  I see.

MS PRASAD:  ‑‑‑‑‑from my friend to me.

APPELLANT:  Excuse me.  I've got receipts from your office as well.

BENCH:  Ms Robertson, Ms Prasad's just informing you that the application is against the RSPCA.  She's not making an issue of it.  She's just observing that it is of ancillary relevance to her, all right?

APPELLANT:  It was served, your Honour.  I've got receipts here.

BENCH:  It's not a matter you need to address because it's not a concern today.  All right.  Now, Ms Robertson, you object to the application by the RSPCA to adjourn this matter?

APPELLANT:  Yes.

BENCH:  All right.  This is just the discovery application that we're speaking of today that you filed on Monday.

APPELLANT:  Well, I'm not really clear what all this is about.  I'm sorry.

BENCH:  They received this much material on Monday.  They say they have not had time to formulate a response.  There are serious allegations contained in this material.  They want time to consider it and respond and be heard.  Next week, Mr Deane?

APPELLANT:  Yes.

BENCH:  All right.  Are you content for them to have time to respond‑‑‑‑‑

APPELLANT:  Oh, yes.

BENCH:  ‑‑‑‑‑to the material?

APPELLANT:  Yes.

BENCH:  All right.  Is there a particular date that's more convenient to you next week for a directions hearing and a hearing of the application?

APPELLANT:  Well, any time your Honour suggest would be good.  I think the sooner the better.  It's been nearly 7 months now since they stole my dogs.  And I'm - I would like, really, the return of all my dogs plus all my documents which were not returned, the copies that I was given.  There were 3 trucks full as shown in the statutory dec, and also the lawyers that was in attendance:  2 lawyers from Burns Law and [indistinct].

BENCH:  Can I ask if you specifically detailed the documents that the RSPCA has seized?

APPELLANT:  I don’t know.  They took everything I had that goes back to 1975, your Honour.

BENCH:  You're saying you've been prejudiced for preparation of the hearing.  What I need to know is the category of documents that you need to prepare for the hearing which is shortly.

APPELLANT:  It's very simple.  What they didn't return to me.  The copies they returned, the photocopied and gave me some copies.  They took a lot more than that.  They were at my premises - 3 inspectors - from about 11.30 in the morning till about 5.  They took everything and I want a receipt for everything.  I asked for it.  As in the previous incident when they raided me and took all my dogs, they refused to have a vet present.  And this time they refused - my lawyers were present, but they persuade him that they will give us a complete receipt.  So they took everything out from my home, my office and loaded it into 3 trucks.  There is a stat dec‑‑‑‑‑

BENCH:  That's not assisting me, Ms Robertson.  I need details about the material you say you have not had returned to you from the RSPCA.

APPELLANT:  Well, they are alleging negligence, right?

BENCH:  Yes.

APPELLANT:  And they said that - I would assume to do with my records, all my financial records which they have taken.  They've returned part of it.  And they took everything I had, all my records.

BENCH:  I don't know the level of legal advice you've had or guidance, but in an application for discovery, you need to give a detailed line by line description of the material you require, and why you require it.  So, that will need you to go through in detail and make an assessment.  It's not sufficient to say "financial records that I don't have".

APPELLANT:  Yes.  Well, for example‑‑‑‑‑

BENCH:  All right.  You need to say what you have had returned to you and what is missing.

APPELLANT:  Yes, okay.

BENCH:  All right?  Otherwise you have very poor prospects when the matter is‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑to come back on‑‑‑‑‑

APPELLANT:  Okay.

BENCH:  ‑‑‑‑‑next week, all right.  Ms Prasad, Mr Deane, any particular day that would assist?

MR DEANE:  To the Court's convenience.

BENCH:  Wednesday the 6th of August back in this Court?

MR DEANE:  Thank you, your Honour.  10 a.m. or 9 a.m.?

BENCH:  It will be 9 a.m.

MR DEANE:  And Court 35 again?

BENCH:  Court 35.  

MR DEANE:  And just for the sake of completeness, perhaps costs reserved.

BENCH:  I think that's appropriate.  Any other directions sought today‑‑‑‑‑

MR DEANE:  Yes, your Honour.

BENCH:  ‑‑‑‑‑in relation to the conduct of the matter?

MR DEANE:  There are.  I've noticed that the preceding matter is back in Court.  We probably still have about 15 minutes to go, if your Honour wanted to deal with that preceding matter first.

BENCH:  I'd appreciate that.  All right.  We'll just stand your matter down momentarily so we can just allocate a date for the last matter.

MATTER INTERPOSED

APPELLANT:  Your Honour?

BENCH:  Yes, Ms Robertson.

APPELLANT:  I have a bit of a disability;  English is my second language, and - can I - I understood that - I did lodge the - and I - like I said, I've had receipts for it‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑the amended appeal - the grounds for the amended appeal and an affidavit on the 21st of‑‑‑‑‑

BENCH:  Yes, I've seen that.

APPELLANT:  ‑‑‑‑‑July.

BENCH:  Yes.

APPELLANT:  And on the 27 of July, I lodged the - and I did post the first lot, right.  On the 21st of July‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑27th of July, I lodged the contempt of Court application.

BENCH:  28th - Monday, the 28th.

APPELLANT:  Yes, Monday, the 28th, sorry.

BENCH:  Yes, that's all right.

APPELLANT:  And I also served it - on Monday the 28th, I went to the office [indistinct]‑‑‑‑‑

BENCH:  Uh-huh.

APPELLANT:  ‑‑‑‑‑and when I lodged it, I was told that they would all be given to you in the morning - this morning, and‑‑‑‑‑

BENCH:  I've got it now.

APPELLANT:  Right.

BENCH:  It's - I had the file in my chambers last night to get a head started on the directions this morning‑‑‑‑‑

APPELLANT:  Thank you.

BENCH:  ‑‑‑‑‑so I was reading material yesterday.  The file was in my chambers, so it's all my fault.

APPELLANT:  Yes.

BENCH:  the material hadn't‑‑‑‑‑

APPELLANT:  no, no, no, no, I‑‑‑‑‑

BENCH:  ‑‑‑‑‑made its way to the file.

APPELLANT:  what I - what I'm - what I sort of was interested is, so this morning‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑we are looking at a different date for a directions hearing again?

BENCH:  We're making directions today.

APPELLANT:  Yes.

BENCH:  The only matter that's being adjourned is your application filed on Monday‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑for discovery and the issue of contempt.  All right?

APPELLANT:  Yes.

BENCH:  So, that's the only thing being adjourned, and the only basis for the adjournment is nothing to do with the merits of the application.

APPELLANT:  Yes.

BENCH:  that is not being considered.

APPELLANT:  Yes.

BENCH:  I just was trying to make observations in relation to the allegations of criminality‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑so you would have an understanding that that won't be dealt with by one of my colleagues on the next date, but that application is not being determined today;  it is simply being adjourned to allow the RSPCA an opportunity to respond‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑because in this jurisdiction, and indeed, in any jurisdiction, given that amount of material and the nature of the allegations‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑one clear day is not sufficient to prepare a response.  All right?

APPELLANT:  The other thing:  could we adjourn it to the same day as the hearing of‑‑‑‑‑

BENCH:  No.  Given‑‑‑‑‑

APPELLANT:  We can't?

BENCH:  ‑‑‑‑‑what's occurred, if you're seeking directions for the conduct of the hearing‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑it necessarily has to be before the hearing‑‑‑‑‑

APPELLANT:  Right.  Okay.

BENCH:  ‑‑‑‑‑because otherwise you're prejudicing the hearing date going ahead on that day, and that's the last thing anyone wants.

APPELLANT:  Yes.  So, the hearing date is a different date altogether.  Yep‑‑‑‑‑

BENCH:  That's right, yes.

APPELLANT:  ‑‑‑‑‑that's fine.  Now, can I also say that - could you - would your Honour please take into consideration that, you know, the - I need time to seek a solicitor or - and also a barrister, I guess, to - to sort of‑‑‑‑‑

BENCH:  I don't know what that means.

APPELLANT:  With the hearing.

BENCH:  The hearing date was set down on the 2nd of July‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑for the 7th and 8th of August.

APPELLANT:  Yes.  Yes.  And‑‑‑‑‑

BENCH:  You're ready to proceed on those dates?

APPELLANT:  Yes, I suppose, yes.  The only thing is, I'm trying to find a lawyer to represent me.  I've had 2 firms of lawyers but the - they ended up - it was too difficult for them, I guess.  I don't know.  But they ended up wanting to get me certified mentally unstable.  It was before your Honour;  it's in the previous documents, I think - Court documents.

There was a hearing on the 4th of June and that was when we were supposed to lodge the appeal.  The appeal wasn't lodged properly, and a deferment was made for a psychiatrist's report from the recommended psychiatrist that my lawyers had got for me.  And I found out on the 13th of June, after the hearing‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑and it was deferred - it was adjourned on the 4th of June for 2 reasons;  one was to provide a psychiatric report on my mental state, and the other was to allow the second respondent - because they lodged the application the night before‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑I think at 6 o'clock, a hundred pages, so the barrister said.  And so, that was adjourned to the 2nd of July.

BENCH:  That was an application to join the RSPCA;  Yes, I see that.

APPELLANT:  Yes.  So, on the 2nd of July, I had - on the 13 of June, I had notification from my lawyers‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑that the reason was because I was mentally unfit, so I - I really had a shock, so I said, "No, I'm not"‑‑‑‑‑

BENCH:  Well, can I just assure you that‑‑‑‑‑

APPELLANT:  That was the reason‑‑‑‑‑

BENCH:  ‑‑‑‑‑none of that has made its way to the file on the notes of the orders made.  It simply refers to the application to join the RSPCA as a reason for the adjournment.

APPELLANT:  They did file all those documents in the Court.  They did send‑‑‑‑‑

BENCH:  Your solicitors‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑filed applications‑‑‑‑‑

APPELLANT:  Yes, to be released‑‑‑‑‑

BENCH:  ‑‑‑‑‑in relation to your mental health?

APPELLANT:  No, to be released from - because I was mentally unfit, and they wanted a certification, you see, so what I did was, I went to see a psychiatrist I have seen for 20 - well, 20 years ago, I had problems‑‑‑‑‑

BENCH:  Yes.  Mmm.

APPELLANT:  ‑‑‑‑‑and - and then thereafter, my husband was ill, so, you know, I - we went back, and I've been back to him a couple of times.

BENCH:  Yes.

APPELLANT:  And - so, that was the psychiatric assessment;  Dr John Slaughter.  So, because we promise the Court to have a copy of the assessment, I went to see Dr John Slaughter again, and‑‑‑‑‑

BENCH:  Can I just stop you there.  Is this an issue for the parties?

MS PRASAD:  It's not an issue, your Honour.

BENCH:  All right.

MS PRASAD:  It's not‑‑‑‑‑

BENCH:  Mr Deane?

MS PRASAD:  ‑‑‑‑‑an issue.  The previous solicitors - basically, what happened on the 2nd of July, it was adjourned for - the solicitors were trying to get a psychiatrist's report to give to the Court on the 2nd of July, which they did, and they withdrew from the matter.

BENCH:  I see.

MS PRASAD:  And it was not an issue.

BENCH:  All right.

APPELLANT:  And, your Honour, since then, Dr Slaughter has been - I've been to see him and he's given me an addendum to the first report‑‑‑‑‑

BENCH:  All right.

APPELLANT:  ‑‑‑‑‑which I think is vital to the case, because‑‑‑‑‑

BENCH:  in what way?

APPELLANT:  ‑‑‑‑‑since all these things happened, it's been a vendetta of - of 20 years.  They've been trying to‑‑‑‑‑

BENCH:  All right.  Can I just give you some basic matters for you to consider?  In legal proceedings, not everything that affects you is relevant to the matters the Court has to consider.

APPELLANT:  Yes.

BENCH:  All right.  The Court will consider the merits of the appeal application‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑and that is a separate issue to the anguish that every party to litigation feels, because it is a stressful enterprise.

APPELLANT:  Yes.

BENCH:  All right.  So, there is no issue in relation to your capacity to conduct proceedings and this appeal on your own behalf‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑so you don't feel you need to be put in a position to explain to the Court.  The Department and the RSPCA are not making an issue in relation to your mental health.  They're not requiring a psychiatrist's report.

APPELLANT:  Your Honour, under the disability law, I - I believe that it should be taken into consideration, because the dogs are something that I've owned - my dogs are worth two million dollars, your Honour‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑and the fact that I've had - I've had poodles for 48 years and I started breeding when I retired professionally.  And for the last 20 years - now I've - I've never done anything - I've never neglected my dogs, and‑‑‑‑‑

BENCH:  All right.  Well, the issue is exactly that;  that's the issue‑‑‑‑‑

APPELLANT:  It is creating a lot of stress to me, your Honour.

BENCH:  I understand that, but I'm not going to read the material at this point because‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑I'm not the person conducting the hearing.  If you say that the material is relevant to the merits of your appeal, then you can provide copies to the other parties.

APPELLANT:  All right.  Okay.

BENCH:  But I think you should be aware that the exercise for the Magistrate will be a consideration of the merits of the appeal‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑which is based on a consideration of, from a legal perspective, what is relevant to the matters in issue.

APPELLANT:  Yes, your Honour.

MR DEANE:  Your Honour, if I may perhaps paraphrase what‑‑‑‑‑

BENCH:  Mmm.

MR DEANE:  ‑‑‑‑‑I suspect Ms Robertson is raising with the Court.  Last evening, she forwarded to our office and to the Magistrates Court via, I think, the Registry and also the Chief Registrar, an urgent application that these proceedings be dealt with as a constitutional matter because they cut across the provisions of the Disability Discrimination Act Commonwealth legislation.

I think that's what she's referring to at the moment.  Now, I don't think that material is before your Honour at all.

BENCH:  It is not, no.

MR DEANE:  I suspect‑‑‑‑‑

APPELLANT:  I was going‑‑‑‑‑

MR DEANE:  ‑‑‑‑‑that is the case.

APPELLANT:  I was handed the documents just now, and it was addressed to - I did send an email to the Chief Magistrate, and you said you would leave it out.  Would you like one now, please?  Regarding this matter‑‑‑‑‑

BENCH:  Ms Robertson, you've - I'm confused.  You've lodged an appeal‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑against the decision by the Department‑‑‑‑‑

APPELLANT:  Yes, by the DPI.

BENCH:  ‑‑‑‑‑in relation to the removal of your dogs.

APPELLANT:  No, to forfeiting my dogs without giving due consideration to - to my - to hearing my side of‑‑‑‑‑

BENCH:  All right.  Can I just suggest that, when the matter's adjourned, you need to reflect on what is in your best interests and the best interests of your animals.  And generally in litigation, the best result is achieved by having the earliest determination made.

APPELLANT:  Yes.

BENCH:  Now, the hearing is scheduled for the 7th and 8th of August, so you need to consider whether any application you are to make between now and the hearing on 7th and 8th of August would prejudice you having an opportunity to present to the Court your evidence in support of your appeal.  All right.  So, I understand that you have other issues that you feel are important and need to be ventilated, but you need to make a consideration of whether or not those issues that affect you so personally will prejudice you having your time to present your appeal and your case for return of your poodles.

APPELLANT:  Your Honour, I really need counsel's advice.  Like, I really need a lawyer, because I've been doing it on the net by myself, all this, and it's just - I don't know whether I'm putting the - I - I don't want to - to forego any options I might have or loose it.

BENCH:  All right.  Well, the difficulty will be‑‑‑‑‑

APPELLANT:  Those dogs mean the whole world to me.

BENCH:  I understand that, and it is a distressing situation to go through.  Take the time to have a glass of water.

APPELLANT:  Thank you.

BENCH:  Do you need some tissues?

APPELLANT:  No, I'm fine, thanks.

BENCH:  All right.  Can I just ask, Mr Deane, was the matter set down for hearing on the 4th of June, was it?

MR DEANE:  Correct - oh, sorry, the 2nd of July.

BENCH:  So, it was just directions hearing on the 4th.

MR DEANE:  4th.  2nd of July, was listed for hearing on the 7th and 8th of August.

BENCH:  Okay.

MR DEANE:  In light of the nature of the proceedings - I think it was actually at my request - there was a - this directions hearing was made as a precautionary step‑‑‑‑‑

BENCH:  Okay.

MR DEANE:  ‑‑‑‑‑so as to preserve any hearing dates.

BENCH:  All right.  Now, the proposed directions hearing is for the 6th of August.  Given that the hearing is scheduled for the following day, is that adequate time?

MR DEANE:  From my perspective, yes.  The position of the RSPCA is that all material has been dealt with way back as in 2nd of July.

BENCH:  Do you have a record of what has been returned to‑‑‑‑‑

MR DEANE:  Yes.

BENCH:  ‑‑‑‑‑Ms Robertson.  Okay.  All right.  Ms Prasad, anything you wanted to add?

MS PRASAD:  Your Honour, I'm a bit - I thought the purposes of today was the directions - we get some directions in terms of filing the material today.

BENCH:  Yes.

MR DEANE:  Yes.

BENCH:  But there's an adjournment of the application‑‑‑‑‑

MS PRASAD:  Oh, sure, yes.

BENCH:  ‑‑‑‑‑by Ms Robertson to - sorry, I'm not kicking you out.

MS PRASAD:  Right.  No.

BENCH:  There's an adjournment only of the application‑‑‑‑‑

MS PRASAD:  Yes.

BENCH:  ‑‑‑‑‑for discovery by Ms Robertson‑‑‑‑‑

MS PRASAD:  Yes.

BENCH:  ‑‑‑‑‑and for‑‑‑‑‑

MS PRASAD:  For that.

BENCH:  Yes.

MS PRASAD:  Yes.  Only the‑‑‑‑‑

BENCH:  It's only that application that's being adjourned.

MS PRASAD:  Yes.  Thank you.

BENCH:  I'm not sending you away.  All right.

APPELLANT:  Your Honour, the 6th of July wouldn't be sufficient time for me to discover anything.  The only reason I'm not really clear what they have taken in my records, is they've taken everything and I've got to determine‑‑‑‑‑

BENCH:  The‑‑‑‑‑

APPELLANT:  They took my diaries, they took all my cash, my bank statements, everything.

BENCH:  All right.  Well, the‑‑‑‑‑

APPELLANT:  Virtually‑‑‑‑‑

BENCH:  ‑‑‑‑‑RSPCA's stated that they have a record of what's been returned to you and what's been taken‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑and it's their contention that they have returned all of the material.

APPELLANT:  They have not, your Honour.

BENCH:  All right.  Well, you can have that discussion‑‑‑‑‑

APPELLANT:  Uh-huh.

BENCH:  ‑‑‑‑‑on the 6th of August.

APPELLANT:  6th of August.

BENCH:  Yes.

APPELLANT:  Okay.

BENCH:  All right.  Now, what I need to address now is any directions that are required prior to the hearing on the 7th and 8th August.  All right, Mr Deane?

MR DEANE:  Thank you, your Honour.  Your Honour, perhaps just to explain.  You can understand why I wished to raise the ancillary applications before we got into the appeal proper.

BENCH:  Quite.

MR DEANE:  A very practical procedural issues, your Honour, and that is a direction for communications with Ms Robertson.  We have a fax number and a street address for her.  The street address is impractical, given time frames.  You lose a day, even if you use a same-day courier.  I would seek a direction that we be at liberty to communicate with her via an email address, and I understand her current email address is - I'll spell it out:  N-E-I-G-E-R-P-O-O-D‑‑‑‑‑

BENCH:  Sorry, N-E-I-G‑‑‑‑‑

MR DEANE:  G-E-R‑‑‑‑‑

BENCH:  E-R‑‑‑‑‑

MR DEANE:  O-O-O-D-L-E@gmail.com - N-E-I-G-E-R-P-O-O-D-L-E@gmail.com.  I understand that that's the most convenient address for Ms Robertson as well.

BENCH:  All right.  Is a hard copy able to be provided as well?

MR DEANE:  Yes, but obviously there will be a time loss‑‑‑‑‑

BENCH:  Mmm.

MR DEANE:  ‑‑‑‑‑getting it there.

BENCH:  All right.

MR DEANE:  Her address is at Robertson, so it's not something that's within ready courier range.

BENCH:  I live a lot further out than that, Mr Deane.

MR DEANE:  I realise that, your Honour, but same day service is not required.

BENCH:  It's not that remote, is it, Ms Robertson?

APPELLANT:  No, I don't live at Robertson, actually.  It's in Buccan, which is only about 20 minutes from town.

BENCH:  Okay.  All right.

APPELLANT:  So, it's no - not far at all.

BENCH:  All right.

APPELLANT:  But I think‑‑‑‑‑

BENCH:  The issue is‑‑‑‑‑

APPELLANT:  Uh-huh.

BENCH:  Can I just explain?  The issue is that - not that you're deprived of a physical copy of the material;  it's simply to ensure that you get the most notice on the material being provided. Because we are in a short time-frame lead-up to the hearing‑‑‑‑‑

APPELLANT:  Well, they seem to making a habit of sending it at about 6 o'clock.

BENCH:  Okay.

APPELLANT:  I mean, in the past and currently, so - you know, I mean, it's not a matter of sort of trying to give - give them 24 hours to get it to me.

BENCH:  No, no, my concern is that you've got this adjournment of your application to the 6th of August‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑and the hearing on the 7th and 8th.

APPELLANT:  Yes.

BENCH:  Do you object to being sent both an email copy and also a physical copy to your home address?

APPELLANT:  No, I don't object.

BENCH:  All right.  Now, your home address again?

APPELLANT:  Is 17 to 23 Buccan Road - B-U-C-C-A-N‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑Buccan;  same suburb.

BENCH:  Okay.

APPELLANT:  Same as- 4207.

BENCH:  4207.  Thank you.  All right, I'll make that direction.  Thank you for that.

MR DEANE:  Thank you, your Honour.  Your Honour, if I can ask you to go to the amended notice of appeal?

BENCH:  This is the 21st of July?

MR DEANE:  Yes.

BENCH:  I saw it a moment ago.  I know it's here.

APPELLANT:  Your Honour‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑I - I would sort of ask you, please, to read all the documents that I've lodged - 2 affidavits and the amended notice of appeal, before you made a decision.

BENCH:  Can I give you an assurance on one thing?  I never make a decision without full information.  All right?  I think it's unprofessional.  All right.  Now, we have it.  Thank you.

MR DEANE:  Your Honour, if I can take you through to - there's a heading towards the bottom, Grounds of Appeal R.

BENCH:  Yes.

MR DEANE:  The grounds of appeal that have been set out, in the main just don't appear to be relevant to any issue that is before the Court or likely to be argued.

BENCH:  Sorry, the first and - sorry, I was making a note of the‑‑‑‑‑

MR DEANE:  The provision‑‑‑‑‑

BENCH:  The first ground‑‑‑‑‑

MR DEANE:  No, no, no.  Sorry.  If I take you down to the bottom, see there's‑‑‑‑‑

BENCH:  Yes.

MR DEANE:  ‑‑‑‑‑ground number 2?

BENCH:  Ground of appeal 2.  Thank you.

MR DEANE:  Ground 3, 4, 5, 7, 10, 12, 13 and 14.

BENCH:  Now, can I ask:  do I need to cross-reference to the original notice of appeal;  are they all‑‑‑‑‑

MR DEANE:  No.

BENCH:  ‑‑‑‑‑additional grounds?

MR DEANE:  The - for these purposes, you can ignore the initial grounds of appeal‑‑‑‑‑

BENCH:  Mmm.

MR DEANE:  ‑‑‑‑‑because they were completely non-compliant with the obligations under the Act.  Under the Act, the appeal under section 200, subsection 4 has a very specific obligation and that is the notice of appeal must statement fully the grounds of the appeal and the facts relied upon.  Your Honour, I can lend you my copy of the Act.  It's‑‑‑‑‑

BENCH:  I'd appreciate that, thank you.

MR DEANE:  It's marked in terms of highlighting.

APPELLANT:  Your Honour, I disagree with what you've said.  All these sections are relevant for the simple reason there was - if you read the - the facts that I've included in all the affidavits, the fact that the poodle club as advertised the - the RSPCA had organised a campaign of - massive campaign‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑immediately after seizure, and everything was advertised nation - nationally and internationally;  saturation on - from the - from‑‑‑‑‑

BENCH:  How does that‑‑‑‑‑

APPELLANT:  ‑‑‑‑‑the date of seizure‑‑‑‑‑

BENCH:  How does that prejudice your determination in the Magistrates Court?  It's not‑‑‑‑‑

APPELLANT:  They defame me‑‑‑‑‑

BENCH:  It's not a trial by jury.

APPELLANT:  Yes.  They defame me‑‑‑‑‑

BENCH:  It's determined by a judicial officer.

APPELLANT:  And in the newspaper that was reported by the - this Ms Sue Graham, she said it was her who - who pointed them out to - there was no negligence;  there was no negligence at all, but they never gave me the chance and it - there was massive advertising on the media as well as in the papers, all defaming me and my dogs, and none of it was true.

And also, they - we requested information from the DPI.  There was massive film that came with an entourage of over 20 vehicles and about 30 people at least.  They didn't bring a vet.  They refused me a vet.  All that is stated in my affidavits, and all those grounds are totally relevant because it forms part of the big picture.

BENCH:  All right.  Now, can I just‑‑‑‑‑

APPELLANT:  My kennel‑‑‑‑‑

BENCH:  ‑‑‑‑‑direct your attention to item 2, 3, 4 and 5?

APPELLANT:  Yes.

BENCH:  They all relate to‑‑‑‑‑

APPELLANT:  The forfeiture.

BENCH:  To, sorry, the?

APPELLANT:  To them taking my dogs and the - all the grounds - they - they took my dogs.  Under section 204, it says‑‑‑‑‑

BENCH:  All right.  Now, can I just try and give you some assistance?

APPELLANT:  Yes.

BENCH:  The taking of the dogs‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑is the issue, so‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑in legal terms, what proceeds that action is what is under review, to see if circumstances existed which warranted the seizure of the dogs.

APPELLANT:  Yes.

BENCH:  Anything that falls after that time - advertising, et cetera, is a completely separate issue.  So, when the Court looks at the action taken‑‑‑‑‑

APPELLANT:  Uh-huh.

BENCH:  ‑‑‑‑‑there is a microscope focused on the action‑‑‑‑‑

APPELLANT:  The reason for it.

BENCH:  ‑‑‑‑‑and the reason for the action.  Precisely.

APPELLANT:  Yes.  It is get to the reason for that, your Honour, because there was no legitimate complaint.  The - they refused to release - my lawyers have requested on my behalf the voice tape-recordings and none of it was mentioned or released‑‑‑‑‑

BENCH:  Uh-huh.

APPELLANT:  ‑‑‑‑‑and the - it would have documented that there was too many contradictions.  And the inspector who interviewed me at - and that was recorded;  he had the full entourage of media and it was - the warrant was taken out on the day before when there was flash flooding reported, and for that week and - that weekend, and it continued on and we were flooded out.

They took the opportunity to come and the reasons he gave later on, it changed.  What he said to me when he came - and also he broke the - I think, section 1 about the address.  They are entitled to ask me name and address.  He asked me, "What is your name?  What is your full name?", so I told him, "Geraldine Fui Fong Robertson".  Then he asked me - after that question, he said, "Where - your date of birth, where were you born"‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑"and how long have you been in Australia?".  I have the sequence because I remembered it, so I wrote it down and I have the sequence in my affidavit.

BENCH:  All right.

APPELLANT:  And all those irrelevant‑‑‑‑‑

BENCH:  What you need to respond to at this point is why‑‑‑‑‑

APPELLANT:  Who live‑‑‑‑‑

BENCH:  ‑‑‑‑‑it is relevant to your appeal, what occurred‑‑‑‑‑

APPELLANT:  It is‑‑‑‑‑

BENCH:  ‑‑‑‑‑after the seizure.

APPELLANT:  But that was before the seizure.  They came and - he had to come to see me and he came with this full entourage, 20 vans, right, and all the - all the media was there.  And I didn't know - there was no complaints‑‑‑‑‑

BENCH:  At the time of the seizure?

APPELLANT:  Yes.  To serve the warrant.  And he caught my eye - I hadn't - I'd been up all night that night - that morning waiting for pups to be delivered.  They came at 9.42, on the computer - the clock on the computer, because I looked at the computer.  And what caught my eye was the glass window - the police car came through and it was flashing red and blue and the reflection came through the house.

BENCH:  Mmm.

APPELLANT:  It was an overcast - and it had been raining on and off all night.  And when he came - disembarked, I - I hurriedly grab a few dogs and - because I knew it was a raid.  They've been doing that to me for the last - since 1994 - '95.  And in 1996, they came and did a raid but I was very pleasant and I let them in.  They didn't bring any warrants so - you know, I had nothing to hide.  And they did took film footage then, and they waited another 12 years and - according to newspaper reports, Sue Graham did say she has been working very - liaising between the poodle - as the poodle rescue officer with RSPCA for many years.

BENCH:  All right.  Can I just stop you there, Ms Robertson?  What you need to do - because there's an objection taken to these grounds being included in the notice of appeal - now, to be clear, the application is to strike out those grounds so they do not form part‑‑‑‑‑

APPELLANT:  I'm objecting‑‑‑‑‑

BENCH:  ‑‑‑‑‑of your appeal record.

APPELLANT:  ‑‑‑‑‑to it, your Honour.

BENCH:  I understand that, but I need you to present to me information so I can make a decision about whether these grounds should stay or should be struck out, because they are not relevant at law.

Now, I want you to understand there is a distinction between what is relevant at law‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑and your perception of what is relevant because it's part of a wider impact upon you.

APPELLANT:  Well, I mean, to - to provide me procedural fairness, I think because these things are relevant to - to be taken into account‑‑‑‑‑

BENCH:  Can I just say, Ms Robertson, that the fact that you're self-represented does not mean that I don't have to comply with the law.  I'm trying to assist you to represent yourself.  You're a highly articulate and intelligent woman;  that's clear.  But I need you to respond specifically to why these allegations about coverage in the media and campaigns forms part of the grounds relied upon by you in your appeal against the Department and the RSPCA.

APPELLANT:  Because they were trying to destroy my credibility, for one.  For another‑‑‑‑‑

BENCH:  All right.  Now, to be clear:  as I said to you before, this is not a jury trial;  it's‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑an appeal process.  It will be determined by a Magistrate.

APPELLANT:  Yeah, they were going‑‑‑‑‑

BENCH:  So, allegations in relation to public perception, in my view‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑are not relevant because of that circumstance.

APPELLANT:  Well, they were trying to create - and I have been assaulted by the public since all these things happened.  They've destroyed my property.  They have the full media there - your Honour, they had the full media there on the day they arrived.  They took photo footage of my sign, of where I was, and it was all released the following weekend.  I wasn't even aware of it‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑till I had emails form overseas, and I had people coming and a bottle hit me on the head.  they‑‑‑‑‑

BENCH:  All right.

APPELLANT:  ‑‑‑‑‑damaged my - they threw acid on my sign, and‑‑‑‑‑

BENCH:  I'm not saying that that's not an appalling situation, but as I tried to identify, the question is whether that is material in law to the decision by the RSPCA to seize your dogs.

APPELLANT:  It - it - it's got to be, because they wanted to steal my dogs.  They're worth a lot of money.  And they have been trying for years, and all that is shown in - in - in the affidavit that I have written out;  especially in the one lodged on the 28th.  I thought if you told the truth and - and that's - those are the things that really happened, and they are the facts of the case.

BENCH:  All right.  Ms Prasad, any‑‑‑‑‑

UNIDENTIFIED FEMALE SPEAKER:  Excuse me, your Honour.

BENCH:  ‑‑‑‑‑submissions?

UNIDENTIFIED FEMALE SPEAKER:  Can I be permitted‑‑‑‑‑

APPELLANT:  No.

UNIDENTIFIED FEMALE SPEAKER:  ‑‑‑‑‑speak as a witness‑‑‑‑‑

APPELLANT:  Wendy‑‑‑‑‑

UNIDENTIFIED FEMALE SPEAKER:  ‑‑‑‑‑for Geraldine?

BENCH:  No.  Ms Prasad, any submissions?

MS PRASAD:  No, your Honour, I have nothing to add, but I agree with friend for those - that those grounds are irrelevant, and obviously she has addressed [indistinct] fairness and I'm sure we can deal with that at the hearing.

BENCH:  Thank you.

MS PRASAD:  If it assists your Honour at all perhaps to get a quick background of the forfeiture decision, it may be useful to look at the material in respect of the forfeiture decision;  it's just a summary of the conditions of the animals‑‑‑‑‑

APPELLANT:  Your Honour‑‑‑‑‑

BENCH:  All right.

MS PRASAD:  ‑‑‑‑‑and material that was provided by me - a bundle of material that was provided by me.

BENCH:  Oh, thank you.

MS PRASAD:  It includes the forfeiture decision and a summary of what happened on the day and the condition of the animals.

BENCH:  All right.

MS PRASAD:  There were 2 forfeiture decisions.

BENCH:  All right, thank you.

MS PRASAD:  Thank you.

APPELLANT:  Your Honour, the‑‑‑‑‑

BENCH:  Ms Robertson?

APPELLANT:  The - well, what the - the grounds of appeal, he said they were not relevant, 2, right.  Well, there's been a long - 3, there's been a complaint and a vendetta and that has been clearly documented by statements from the council, and she admitted the - Sue Graham admitted to the newspaper, and they would not - they would not allow a vet - for me to get my vet or any vet in the area on that day‑‑‑‑‑

BENCH:  I've seen allegation in paragraph 7, and at this point I was seeking your submissions in relation to grounds 2, 3, 4 and 5.  In my view‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑my preliminary view is that ground 7 forms a slightly different category, but you can generalise grounds 2, 3, 4 and 5 as in one type of allegation.

APPELLANT:  Yes.

BENCH:  And the objection's been taken to those grounds on the basis that they are not relevant to the matters raised by you‑‑‑‑‑

APPELLANT:  Uh-huh.

BENCH:  ‑‑‑‑‑that affect the decision by the Department for seizure.

APPELLANT:  Yes.  The other thing too is, there was - they wouldn't allow me to have - they had such a big complement of RSPCA personnel, yet they didn't bring a vet, and I begged them to let me have a vet come and check my dogs, if they have to take them, and also to microchip them for identification.  I told them they're very valuable.  All those was in taped conversations, because they tape a caution before they left.  The inspectors tape a caution before they left, about 4.40 when I came in and looked at the clock.

But prior to that, he was with me all day and was pressuring me - that was Inspector Lawrie Stageman.  He said to me, "Forfeit your dogs.  Forfeit your dogs", you know, and the way they treated my dogs, they just grabbed them and they were really cruel.  And when I put the dog into the dog trailer-  they shift 104 dogs in 2 dog - 2 dog trailers that had - 4 and 4 is 8 - 16 compartments.  The dogs were jammed in there.  They were vomiting and retching and they were shaking and shivering.  The only reason - at first, they wouldn't allow me to put the dog into the trailer, and they only‑‑‑‑‑

BENCH:  All right, Ms Robertson, I'm not conducting a hearing of the matters at issue.

APPELLANT:  Yes.

BENCH:  I need you to respond specifically.

APPELLANT:  Yes.

BENCH:  Is there anything else you wanted to say in relation to the application to strike out grounds 2, 3, 4 and 5?

APPELLANT:  Well, 2, 3, 4 and 5;  like I said, there is facts to support that there has been a vendetta.

BENCH:  That's a different issue.  The issue‑‑‑‑‑

APPELLANT:  Uh-huh.

BENCH:  ‑‑‑‑‑is whether they're relevant to the appeal‑‑‑‑‑

APPELLANT:  It is relevant, because‑‑‑‑‑

BENCH:  ‑‑‑‑‑against the decision made.

APPELLANT:  ‑‑‑‑‑they took all those actions, because those people wanted my dogs, obviously, and she has adopted a dog - fostered - put into foster‑‑‑‑‑

BENCH:  All right.

APPELLANT:  ‑‑‑‑‑and she was the one that organised the clipping and grooming.

BENCH:  Well, I'm making an order to strike out paragraphs 2, 3, 4 and 5 on the ground that they are not relevant to the matters in law that are relevant to the appeal and the decision for forfeiture by the Department.

All right.  Now, Mr Deane, in relation to ground 7‑‑‑‑‑

MR DEANE:  Sorry, your Honour, that's an error on my part.

BENCH:  All right.

MR DEANE:  That should stand unless‑‑‑‑‑

MS PRASAD:  Yes, I don't take any issue with that.

BENCH:  All right.

MR DEANE:  6 - 1, 6 and 7 should be left standing at this stage.

BENCH:  All right.  Thank you.

MR DEANE:  Sorry, if I said 7, that's an error on my part.

BENCH:  All right.  Now, in relation to paragraph 10?

MR DEANE:  Sorry, it should be in paragraphs‑‑‑‑‑

BENCH:  10, 11, 12, 14.

MR DEANE:  No, 10‑‑‑‑‑

BENCH:  Mmm.  Sorry, 10‑‑‑‑‑

MR DEANE:  Sorry, 10, 12‑‑‑‑‑

BENCH:  ‑‑‑‑‑12, 13, 14.

MR DEANE:  ‑‑‑‑‑13, 14.

APPELLANT:  They did deny - 10, I think is relevant, your Honour.

BENCH:  Anything‑‑‑‑‑

APPELLANT:  There is‑‑‑‑‑

BENCH:  ‑‑‑‑‑you wanted to say further to paragraph‑‑‑‑‑

MR DEANE:  There's factual contest there, but nothing as to the - nothing further in relation to it standing.

BENCH:  All right.  Well, in my view, paragraph 10 forms part of the facts relied upon by Ms Robertson, so I allow paragraph 10.

MR DEANE:  Thank you.  And then perhaps paragraphs 12, 13, 14.

BENCH:  All right.  Ms Robertson, in relation to paragraph 12‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑the statement referred to by Ms Graham, was that statement made to you?

APPELLANT:  Yes, it was made to me in 1996.  I laughed because I didn't believe it could be true.

BENCH:  All right.  When do you say that occurred, because you need to be specific about‑‑‑‑‑

APPELLANT:  It was at the showgrounds‑‑‑‑‑

BENCH:  ‑‑‑‑‑when conversations took place.

APPELLANT:  At the showgrounds;  we were in the show together - the dog show at Durack.  I mean, it seems to be a very big statement to make, so I laughed;  and, in fact, she's told quite a lot of people over a period of time.

BENCH:  All right.  Now, paragraph 13‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑and 14, how do you say those allegations form part of the grounds relied upon you in the appeal and the facts that you rely on?

APPELLANT:  In my affidavit, I did say that, according to one of the sections - can't think at the moment, sorry.

BENCH:  That's all right.

APPELLANT:  That the - they are entitled under the Animal Care and Protection Act to ask name and address.  But he went beyond that;  he asked me for my full name, my date of birth, where was I born, how long have I been in Australia, and that was - it was all recorded in his electronic tape.

BENCH:  And when was this?

APPELLANT:  On the day he arrived, that morning.

BENCH:  All right.  And when you say he, who was - who are you referring to?

APPELLANT:  The RSPCA inspector, Lawrie Stageman.

BENCH:  Okay.

APPELLANT:  He was the one that came with - they came with 4 policemen, 2 cars.  I went up to greet them and the 2 policemen came up to the other 2 that was following Mr Stageman - Inspector Stageman from RSPCA, and he said, "Could we go now?  You can look after?", and 2 of them - the other 2 said yes, so the policemen left.  All that would have been recorded on his electronic.  None of that information was available to me, although we - my lawyers did ask for them.

And the film and video footage - they gave us a very limited one‑‑‑‑‑

BENCH:  Sorry, Lawrie - what's his‑‑‑‑‑

APPELLANT:  Lawrie Stageman - S-T-A-G-E-M-A-N.

BENCH:  Thank you.  All right.  Now, in relation to paragraph 14, how do you say that impacts on the appeal by you?

APPELLANT:  Yes, because they allowed it to happen.  It did only happen for a short period of time.  RSPCA, with their approval, I've complained persistently to the Minister and he forwarded all my complaints, my letter to the CEO, Mark Townsend, of RSPCA, and he just totally ignored it, because he was - as I understand from the letters of the Minister, whom I wrote to - I wrote to everybody, and that was the only response, and he did notify in the letters - copy of letters in my affidavit and the exhibits, that I only enclosed 2, and he did say that information was forwarded to Mark Townsend, and he's the CEO, and he doesn’t done anything about it.  In other words, he did condone it tacitly that I'm aware of.

And it went on and on, you know, continuously.  Every weekend there was notification in the local papers, in every local paper, north and south, east, west, in the Sunday Mail, on television.  You know, I wasn’t given a chance to defend myself.  There were massive releases, and this went on, and on the day when I lodge my appeal, it was - my appeal was lodged late because they just wouldn’t - my lawyers kept writing for information, and they weren't available to me - to them.  And they kept deferring it.

Eventually it arrived, and it was always close to the end, the last couple of days.  I had to sign and read my own stat dec 5 minutes to 5 because it was lodged by fax.  It was just terrible.  And the video - the only evidence that they had available to me was a very attitude.  Short version in film.  And even - that must be the worst - worst bits put together.  And even then the evidence didn’t point out, as they say.  The other thing, too, is in the statements by the inspectors and the vets, the - they were all conflicting as in content, contacts, time, what happened.

And the other thing, too, is the vet reports.  I think it's - is it 4 different reports in - in the DPI's request to RSPCA vet.  And in each of them became a bit more damning.  Initially, it was clean.  And the first mention of hook worms was by Lawrie Stageman in his general report.  Now, such an important thing - because hook worms are deadly; they're deadly parasites.  They live in intestines and they suck the blood till the dog dies from anaemia.

BENCH:  All right.  Can I just ask you, the grounds of the appeal and the affidavit form part of your grounds?  Is that right?

APPELLANT:  Yes, the affidavit and the exhibits.

BENCH:  All right.  

APPELLANT:  They're all together part and parcel.

BENCH:  Now, the factual matters you are now going into‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑are proper facts for hearing.

APPELLANT:  Yes.

BENCH:  Because it relates to the condition of the animals.

APPELLANT:  Yes, I shouldn’t be talking about it.

BENCH:  No, no, there's no contest that those matters are relevant.  The objection is taken to paragraphs, particularly 13 and 14, because it said that they go to issues that are not going to be determined by the Court because they fall outside what is a proper consideration of the appeal against the forfeiture.

APPELLANT:  Yes.  But that is the fact, because, I mean, according to the Act‑‑‑‑‑

BENCH:  It may be a fact - it's a disputed fact - but the question is, is it relevant to the grounds of the appeal?

APPELLANT:  Is - your‑‑‑‑‑

BENCH:  Is it relevant to a determination of the appeal?

APPELLANT:  Yes, it is, your Honour, because the - I don’t think it should be a disputed act, because they are in clear breach of section - I tell you‑‑‑‑‑

BENCH:  Ms Robertson, I've been at pains to try and explain to you the concept of relevance at law.

APPELLANT:  Yes.  To - to the forfeiture.

BENCH:  Yes.

APPELLANT:  But it is - isn't it relevant if the - your Honour, if the - if - if I dress up evidence, I mean that Minister not sticking to the facts.  The facts is they allege that the dogs were neglected.  The dogs were neglected.

BENCH:  That is the matter in issue.

APPELLANT:  The dogs were never neglected.

BENCH:  The question is whether your concerns about how you were treated are properly a question for the Court in determining your appeal.  That’s the issue at this moment.  All right.  This is a different exercise from a determination of the merits of your appeal.

APPELLANT:  The - the‑‑‑‑‑

BENCH:  All right.  The merits of your appeal‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑the only matters that will be considered by the Court are the condition of the dogs, the allegations by the RSPCA, and whether or not the forfeiture should be - there should be an appeal against the forfeiture allowed.

Now, these other issues about - that identify your concerns about why the decision was taken, in effect, you can drawn an analogy to a criminal matter.  It's looking at what is in the mind of the person doing the act, and in appeal on - under this act‑‑‑‑‑

APPELLANT:  Yes.  Which is very restricted.

BENCH:  ‑‑‑‑‑it's an objective - it is very restricted, but it's an objective standard.  The Court applies an objective standard.  It doesn’t look into what's in the mind of the people making the decisions and speaking to you.  It's a standard about whether or not, at law, the requirements have been complied with or whether the order should be - the appeal should be allowed.

APPELLANT:  Yes.  Thank you.

BENCH:  All right.  Well, Mrs Prasad, anything to add in relation to - do you have any information in relation to paragraph 12, which is an allegation - is Ms Graham part of the RSPCA, or part of the Department?

MRS PRASAD:  No, she's not.  No, she's not, your Honour.

MR DEANE:  No, she's nothing to do‑‑‑‑‑

MRS PRASAD:  And I would argue it's irrelevant.  It's something - it's‑‑‑‑‑

BENCH:  I don’t know who Ms Graham is.

MRS PRASAD:  No, she's not an inspector.  She's - she wasn’t part of the - someone who seized the animals, and she had no powers to seize the animal under the Act.  She wasn’t an inspector or anything like that.

BENCH:  Is she an employee of the Department?

MRS PRASAD:  No, she's not.  She's‑‑‑‑‑

MR DEANE:  And known to the RSPCA.

MRS PRASAD:  Yes.

BENCH:  Who is she?

APPELLANT:  She's - she's very heavily affiliated with the RSPCA for many, many years; 20 or thereabouts.  Just a shade under 20; 15.  That's when she got into poodles.

BENCH:  But she's not part of the Department or the RSPCA?

APPELLANT:  Oh, no, she's the rescue officer for the Poodle Club, for the standard poodles only.  That's a vested interest.  But, most of the rescue officers, the rule is the - they are connected with the - well, she was connected with the RSPCA because I was fully aware of a film they took in 1996 that was taken by the RSPCA when they came and raided my place without a warrant.  And I allowed them in.  

And, by then, I was really sick of the harassment.  10 visits, 10 raids in a year, and I was quite upset and I remembered crying, which I wasn’t - didn’t want to.  And that video was shown before members of the select Poodle Club, and Ms Graham is one of them, together with a few of those honorary directors who has since resigned.  That's how I found out about it.  And it was first-hand information and there was no reason for those people to lie.  And‑‑‑‑‑

BENCH:  All right.  

APPELLANT:  And she has always been - and she was the one that had - was quoted in the newspaper, the local newspaper, together with the RSPCA spokesman.

BENCH:  Mmm.

APPELLANT:  It was her who pointed all this out, and she was the one in liaison with the RSPCA that's been putting up this petition.  That's been circulating on the net since January 9 to to date it was.  And I was only aware of it - the RSPCA took my computer, and I didn’t have access to my computer till the 2nd of July, when his Honour, the Magistrate, recommended that I should, you know, ask - she goes to all the fund raising functions, your Honour.

BENCH:  All right.  I've considered your submissions, Ms Robertson.  Now, in light of the submission that Ms Graham forms no part of the Department of Primary Industries or the RSPCA, that clearly is not relevant to the decision made by the first and second respondent in relation to your animals.  I'm striking that out as irrelevant.

In paragraphs 13 and 14, it's my view that they also form part of the general allegations in paragraphs 2, 3, 4 and 5.  And whilst those are matters that concern you personally, I'm satisfied that, at law, they are not relevant to the appeal lodged by you, and they are not probative in any way.  So, paragraphs 13 and 14 are also struck out.

APPELLANT:  So, which are the ones that are relevant then, your Honour?

BENCH:  Paragraphs 1, 6, 7, 8, 9, 10, 11.  All right.  So, the - if you just want to write a note, the only ones that are out are 2 - you just need to put a line through them.

APPELLANT:  Mmm-mmm. 

BENCH:  So, 2, 3, 4, 5 and 12, 13, 14.  Now, Mr Deane, my understanding of the affidavit is, in essence, forms part of the grounds of appeal.

MR DEANE:  Yes, we have treated it as such, your Honour.  So‑‑‑‑‑

BENCH:  All right.  Is there going to be objection taken to paragraphs in the affidavit consequent upon my ruling?

MR DEANE:  There would be, but for today's purposes, no, because those paragraphs will go to other issues.

BENCH:  Mmm.

MR DEANE:  As I understand it, the - there are 2 affidavits, if you like - sorry, 3 affidavits that we have treated as being part of the appeal for practical purposes.

BENCH:  Okay.  

MR DEANE:  That is the affidavit of the appellant, sworn - bear with me, your Honour - the 21st of July.

BENCH:  And that's this affidavit?

MR DEANE:  That’s that affidavit.

BENCH:  Yes.

MR DEANE:  A statutory declaration of John Phillip Dougall.

BENCH:  I've seen that in the folder.

MR DEANE:  Yes.  I'll return to that one.  And an affidavit of Annette Barrell, sworn 27th of March 2008.  Sorry, I should have said statutory declaration.

BENCH:  It's all right.  Can you just - stat dec of?

MR DEANE:  Annette - Annette Barrell.

BENCH:  And the date of those?

MR DEANE:  Sworn 27th of March 2008.

BENCH:  Thank you.  All right.  

MR DEANE:  For the purposes of the appeal‑‑‑‑‑

BENCH:  Mmm.

MR DEANE:  ‑‑‑‑‑we have treated those 3 affidavits and the amended notice of appeal as the appeal.  We've spoken about the appeal notice and various grounds there.  Objection will be taken probably more appropriately at the hearing proper with regard to certain other paragraphs in the affidavits.  And I think it would be better to have that dealt with at the hearing substantive.

BENCH:  All right.  

MR DEANE:  The only other thing I wish to be heard on is the affidavit of John Phillip Dougall.  He makes only 1 statement that in any way could possibly touch upon these proceedings, and that is he had visited the kennels, effectively several - in the past several years.  Sorry, if you perhaps could grab that - take that statutory declaration.

BENCH:  I have that.  Yes.

MR DEANE:  The paragraph starting, "I have visited the kennels on a number of occasions over the past‑‑‑‑‑?‑‑ 

BENCH:  Yes.

MR DEANE:  "Over a period of 10 years."

BENCH:  Yes, para 3.  Yes.

MR DEANE:  Yes.  The last sentence there, "Whilst I speak regularly with her, I have not visited her premises in the past several years."  Now, I see no probative value in that evidence whatsoever, and I'd ask the Court, because we're treating it as part of the appeal, and part of the grounds, to strike that statutory declaration out as part of the factual matrix for the appeal.  It's just not relevant.

APPELLANT:  Your Honour‑‑‑‑‑

BENCH:  Sorry.  Just hear from Mrs Prasad.  Mrs Prasad, have you been able to locate that‑‑‑‑‑

MRS PRASAD:  No.

BENCH:  ‑‑‑‑‑affidavit?  All right.  I just need to hear from the respondents, and then you get an opportunity.

MRS PRASAD:  I agree with my friend, your Honour.  It's irrelevant.  It does not address, at the time of the - of any of the seizures, and it's quite old as to his time there.  It's over 7 years ago.  So, it's - he doesn’t obviously address the condition of the animal at the time of the seizure‑‑‑‑‑

BENCH:  Mmm-mmm. 

MRS PRASAD:  ‑‑‑‑‑or any time soon before.

BENCH:  All right.  Thank you.  Ms Robertson, just so you understand the - there is - there are grounds of relevance and one of the grounds that is not relevant is‑‑‑‑‑

APPELLANT:  Because it was historical.

BENCH:  ‑‑‑‑‑ what is, in essence, described as character evidence about usual practice.

APPELLANT:  Yes.

BENCH:  People can give you testimonials about their delight with the animals they purchased from you.

APPELLANT:  Yes.

BENCH:  But if they are removed in time from the forfeiture‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑then objection's taken on - simply on those grounds.

APPELLANT:  Yes.

BENCH:  Have you got anything to say in relation to the objection to Mr Dougall's declaration on the grounds that simply he hasn’t been to your premises in the last several years?

APPELLANT:  No, it wasn’t several years.  I think it was just the way he - the terminology, because he has been on and off whenever he could come to Brisbane.  So, he has been.  It wasn’t several years, possibly about a year or so ago from his last visit.  Because he did pop by, and - but like I say, you know, he should have a diary of it.  So - the first time he came to the kennels, your Honour, was I think about 10, maybe 12 years ago.  I've got to look up my records.

BENCH:  Yes, he's detailed those transactions in 1997‑‑‑‑‑

APPELLANT:  Yes, that was‑‑‑‑‑

BENCH:  ‑‑‑‑‑but the difficulty is I can't look behind what he says in his statutory declaration.

APPELLANT:  Yes, understand.

BENCH:  And it's his testimony that he says, "I haven't been to the premises in the past several years."

APPELLANT:  Yes.  And also several years ago, I realised when he read it out, because I skimmed through it, so, you know, I understand.  But I did - did know for a fact that, I mean, he has got his own diaries and he only comes up here on business, or sometimes for pleasure with his wife.  And they do pop by, and they play with the pups, and spend a few hours.  And that's it.  Yeah.

BENCH:  All right.  

APPELLANT:  But I can't nail it down myself.  My diaries have gone.

BENCH:  Yes.  All right.  Given that Mr Dougall states that he has not visited Ms Robertson's premises in the past several years, I'm striking out the statutory declaration on the grounds that it is inadmissible, because it is so removed in time as to be of no probative value in relation to the forfeiture.

MR DEANE:  Thank you, your Honour.  Your Honour, I think, in terms of the factual matrix and the material, it would be - serve no useful purpose to delve into the other 2 affidavits‑‑‑‑‑

BENCH:  All right.  

MR DEANE:  ‑‑‑‑‑on an interlocutory basis because those witnesses will have to be here.

BENCH:  Mmm.

MR DEANE:  The 1 point that I wish perhaps to make clear is that, in terms of the conduct of this appeal‑‑‑‑‑

BENCH:  Mmm.

MR DEANE:  ‑‑‑‑‑the second respondent will be dealing with the material that is raised in the amended notice of appeal as allowed by your Honour, and the remaining 2 affidavits.  That is the affidavit of Ms Robertson and Ms Annette - I'm sorry, I've forgotten her name.  Barrell.  And that, if other material is sought to be introduced, the second respondent certainly will be taking issue with it.

BENCH:  All right.  Now, the - sorry, the Chief Clerk's advised that the 5th of August - I thought I might give you - try to give it extra days grace ahead of the hearing for the adjourned application, which is now part-heard.

So, it will now be the 5th of August, Court 35 at 9 a.m.

MR DEANE:  Thank you, your Honour.  

APPELLANT:  Your Honour‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑I'm sorry I missed out on the last bit.  I think - [indistinct] suggested that not to take into account the affidavit lodged on the 28th, is it?

BENCH:  The affidavit of‑‑‑‑‑

APPELLANT:  The 28th.

BENCH:  ‑‑‑‑‑the statutory declaration of Mr Dougall has been struck out.

APPELLANT:  Yes, that's - that's -I understand.

BENCH:  Right.

APPELLANT:  But what about my affidavit that I lodged on the 28th?

BENCH:  That's in support of your application that's been adjourned to the 5th of August.

APPELLANT:  Well, the 2 affidavits, wouldn’t they be heard at the same time, because they're interconnected?  The reason why I lodged the other one later was I had to do the first affidavit‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑and I had a deadline to meet, and I hadn't slept for 5 days.  And I just - you know, I didn’t get any help.  And I couldn’t finish it, so I had to lodge what I could first, and then submitted the second one later when I had the time - I - it was - I spent a bit of time trying to look for a lawyer.

BENCH:  Can I just stop you there?  The grounds of the appeal we've gone through‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑that material.  Are you saying that the affidavit you filed on Monday‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑also forms part of the appeal?

APPELLANT:  Yes, the 2 together.  Mmm.  Definitely.  The affidavit lodged on the Monday, 28th.  That, in fact, is the crucial part, I thought, because I didn’t have time to deal with the neglect in the end.  That was the neglect part.

BENCH:  All right.  Can I make a suggestion?  You’ve spent some time on it this morning.  I'd like to take a short break so I can read that affidavit material and then I'll hear submissions about whether or not that should form part of the grounds of appeal from the respondents.

MR DEANE:  Certainly, your Honour.  Just one procedural point.

BENCH:  Mmm.

MR DEANE:  I'm not sure that my friend actually has copies.  Only‑‑‑‑‑

MRS PRASAD:  I have not been - I have not - I was not served with that application, or the affidavits.

MR DEANE:  So, I suspect the only copies that she has are the copies that I sent down to her by courier.

APPELLANT:  That's right.  I mean I can certainly have a look at it, but in terms of relying on that for her appeal, the Department has not been served with that material, your Honour.

APPELLANT:  Your - your Honour‑‑‑‑‑

BENCH:  Mmm.

APPELLANT:  ‑‑‑‑‑this is what it says here, DPI, 5th Floor, 3.30 p.m., 28th of the 7th, with the signature.  And Clayton Utz were served the same day at 3.55.  I walked it there.  That's the signature, DPI, on the 5th floor, the legal department.  Well, who is Trent?  Somebody Trent.

MRS PRASAD:  I'll have to get some - I'll make some inquiries on that, your Honour.

BENCH:  All right.  

MR DEANE:  Sorry, main point is, your Honour, yes, and the parties will also have to - sorry, as in the first respondent, will need to read that material as well.

BENCH:  2 options.  Come back‑‑‑‑‑

APPELLANT:  And yours was‑‑‑‑‑

BENCH:  ‑‑‑‑‑in however long you need.

APPELLANT:  Yes.

BENCH:  Or revisit it on the 5th, I think.

MR DEANE:  Your Honour, I'm - I'm - as the second respondent‑‑‑‑‑

BENCH:  Mmm.

MR DEANE:  ‑‑‑‑‑is the one who is raising this issue.

BENCH:  Mmm.

MR DEANE:  Yes, it is relevant to the first respondent, and I'm quite happy to proceed if your Honour has time this morning.  It just means that‑‑‑‑‑

BENCH:  I do.  Mmm.

MR DEANE:  ‑‑‑‑‑by the time we get to the 7th and 8th, we have a very tangible basket of facts that we're dealing with.

MRS PRASAD:  I'm happy to read it now.

BENCH:  All right.  I'd appreciate that.  I just think the more clarity we have for‑‑‑‑‑

MRS PRASAD:  Yes.

BENCH:  ‑‑‑‑‑the hearing would assist.

MR DEANE:  Thank you, your Honour.  Yes, that's my concern as well.

BENCH:  All right.  I'll stand the matter down.  How long do you need to examine the material?  This is just for the Department and the RSPCA to look at your affidavit, and make submissions on whether or not that should be regarded as forming part of the grounds of appeal.

APPELLANT:  Yes.

BENCH:  All right.  

APPELLANT:  Mmm-mmm. 

BENCH:  How long?

MRS PRASAD:  Yes, probably less than an hour, your Honour; three-quarters of an hour.  We should be fine by 12.

BENCH:  Well, we'll resume at midday.

MR DEANE:  Thank you, your Honour.  

BENCH:  Is that convenient to you, Ms Robertson?

APPELLANT:  Thank you.  Thank you, your Honour.

THE COURT ADJOURNED

THE COURT RESUMED 

BENCH:  Thank you.  Mr Deane?

MR DEANE:  Your Honour, perhaps, if I may just briefly, in relation to the objection I took with Ms Robertson's affidavit, I'm in fact in error.  There are 2 affidavits of Ms Robertson filed on the 28th.  The shorter affidavit I object to in full.  It's relevant only to the‑‑‑‑‑

BENCH:  There's one that's 11 pages.  Sorry, no, it's - wrong folder.  This one.

MR DEANE:  A longer.

MS PRASAD:  It's a 6 page one.

BENCH:  Sorry, I have it here.  Right.  Twelve pages is‑‑‑‑‑

MR DEANE:  Thank you.  And then there's‑‑‑‑‑

BENCH:  ‑‑‑‑‑the first one.

MR DEANE:  Yes.  There's a shorter affidavit which is relevant only to the chamber application or the disclosure.

BENCH:  Does it say, "certificate of exhibit" on the front?

MR DEANE:  No, your Honour.  Perhaps if you get the longer affidavit and just make sure that they're not stapled together in some way.  There should be 2 separate affidavits of Ms Robertson.  One maybe‑‑‑‑‑

BENCH:  I don't have that.

MR DEANE:  ‑‑‑‑‑stapled to the application.

APPELLANT:  I don't think they were because I did them myself.

BENCH:  Yes, they are.  Yes.

MR DEANE:  Got it?

BENCH:  Yes, it is.

MR DEANE:  There is - so that‑‑‑‑‑

BENCH:  Sorry, I haven't read that.  It was stapled to the back of the application.

MR DEANE:  Yes.  And that's in fact the error that I've made as well.

BENCH:  Thanks.

MR DEANE:  Perhaps if we can call that the shorter affidavit of the 28th.  Now, I'm not sure whether that will appear on the Court file as a separate affidavit or not.  

APPELLANT:  Your Honour, there was 1 short affidavit that's related to the contempt of Court application.  I think that's the one that was stapled with certificate of exhibit.

BENCH:  No.  It was stapled to the application for contempt.

MR DEANE:  Yes.

BENCH:  All right.  Now, are you relying on that as part of the grounds of the appeal or you're referring to the longer affidavit only?

APPELLANT:  The longer one, your Honour.

BENCH:  Okay.  

APPELLANT:  The 12 page one.

MR DEANE:  Thank you.  In relation to the longer affidavit, in relation to paragraphs‑‑‑‑‑

BENCH:  Sorry, can you just bear with me.  I'm just writing up.

MR DEANE:  Yes.  Sorry.  

BENCH:  Given that somebody else will be hearing this, I need to make sure all these matters are recorded.

MR DEANE:  Yes, I understand that.

BENCH:  All right.  Thank you.  Objection to?

MR DEANE:  In relation to the shorter affidavit, I understand it's irrelevant and nobody's going to be relying on that.  In relation to the longer affidavit, I do not maintain objections in relation to paragraphs 29 to - 29 to 41.  They are matters that should be dealt with at the hearing proper.

BENCH:  Thank you.

MR DEANE:  But the balance of the affidavit is not relevant to the appeal and that objection is maintained.

APPELLANT:  I disagree with that, your Honour.  They're talking about neglect and the subject of neglect is covered in - I think from paragraph 2 onwards to 28.  It's to do with the reason why my dogs weren't neglected and they were not neglected.  All those paragraphs are relevant.  It's got to do with my niece to look after the dogs and in view of the fact that the dogs are worth that much money and it is a fact and the food requirements that's to do with neglect would include, as they said on television, the vet pointed at my poor 12 year old and said, "This malnourished dog.  The breeder's using these - breeding from these malnourished dog to fund her retirement."  That's totally untrue.  

And from number 2 down to 28 that's - that explains why because it's got - I covered the history of my breeding.  So, you know, the dogs are worth a lot of money.  You wouldn't neglect something that is worth a lot of money.  Then the food is available in the subsequent paragraphs and‑‑‑‑‑

BENCH:  All right.

APPELLANT:  ‑‑‑‑‑health and - sorry.

BENCH:  Just in responding to the objection, can you identify because the affidavit also forms part of the material you're relying on in the application for discovery and for contempt‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑what we need to focus on is what part of this affidavit relates to the grounds of appeal and is to be relied on as part of the facts for the grounds of appeal.

APPELLANT:  Okay. 

BENCH:  So, it's a two pronged exercise.

APPELLANT:  All right.

MR DEANE:  Sorry, your Honour.  I may have wrong footed Ms Robertson.  I had assumed that in relation to the application for contempt and disclosure, it is only the shorter affidavit that was relevant, not the longer affidavit as well.  I'm not sure, perhaps, if we can just clarify.

APPELLANT:  What does that mean?

BENCH:  You filed 2 affidavits with‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑a lot of annexures in the - on the Monday - last Monday‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑are you relying on the long affidavit as part of the‑‑‑‑‑

APPELLANT:  Yes, the whole 12 pages.

BENCH:  ‑‑‑‑‑application for contempt or just in relation to the merits of your appeal?

APPELLANT:  The merits of my appeal.  Just on the appeal.

BENCH:  All right.  So, the long affidavit is not relevant to the application for contempt?

APPELLANT:  No, your Honour - yes, I mean.

BENCH:  Okay.  

APPELLANT:  They're not relevant.  It's not relevant‑‑‑‑‑

BENCH:  Not relevant.  Okay.  

APPELLANT:  ‑‑‑‑‑to the content.

BENCH:  Good.  Thank you for clarifying that.

MR DEANE:  My apologies.  Thank you, your Honour.

BENCH:  That's all right.  All right.  Sorry.  Please continue, Ms Robertson.

APPELLANT:  I think that's all I wanted to say because when you said it wasn't relevant and I was quite shocked because it's to deal with neglect - you know, the longer - the 12 pages.  The affidavit that was 12 pages.  I think that's been - I mean she's accepting it.

BENCH:  Well, in relation to paragraph‑‑‑‑‑

APPELLANT:  Is he?

BENCH:  ‑‑‑‑‑11 that's about expenditure for legal fees.  How you say that's relevant to the matter in issue?

APPELLANT:  The relevance being that - you're talking about money I can't afford.  I've already spent $50,000 of that money which I could have‑‑‑‑‑

BENCH:  But that money you say is expended after the forfeiture, so how can it be relevant to act of forfeiture‑‑‑‑‑

APPELLANT:  Well, they said I couldn't maintain my‑‑‑‑‑

BENCH:  ‑‑‑‑‑or the care of the dogs prior to forfeiture?

APPELLANT:  Well, no.  But they said that I couldn't maintain my dogs; that's why they took all my records to show that - you know, I can't afford to feed my dogs and if I still have my dogs, I would have that $50,000 and I - they would have been not neglected to some extent.  That means I have cash available for the future for my dogs - the treatment, just in case if they needed anything.

BENCH:  All right.  Well, I think perhaps you need to go to each of the paragraphs and identify why you say each paragraph is relevant to the grounds of appeal and the facts relied on in support of your appeal.

APPELLANT:  Okay.  Well, paragraph 2‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑I believe is relevant because in my opinion and the facts are that the - when the RSPCA came they behaved like they're a law unto themselves and in spite of all my protests as to having a vet present to check out my dogs, they ignored that.

BENCH:  Well, you need - you need to refer to the content of the paragraph rather than other issues.  I've allow the issue about the refusal that you allege for a vet to attend; that's a separate issue.  But paragraph 2 deals with other matters.

APPELLANT:  I think it need to be there to show that - what I've been trying to explain in my defence is that these are proven test cases that were held by the Stanthorpe Prison experiments and other people - other groups of people.  There was the German experiment as well to do with‑‑‑‑‑

BENCH:  I don't need you to take me - I'm firmly of the view that cannot possibly be relevant to this appeal.

APPELLANT:  The behaviour because that's what they did to me.

BENCH:  It's not relevant.  It's not relevant.

APPELLANT:  They disregarded the‑‑‑‑‑

BENCH:  I've made a ruling on that issue‑‑‑‑‑

APPELLANT:  Okay. 

BENCH:  ‑‑‑‑‑Ms Robertson.  All right.  Now, go to the other paragraphs.  I'm - can I say that it's my‑‑‑‑‑

APPELLANT:  Perhaps if we‑‑‑‑‑

BENCH:  ‑‑‑‑‑preliminary view that there is some history that you set out in paragraphs 2 to 8 that in my view set out matters that could be regarded as facts to be relied upon by you.  So, I don't need you to specifically address paragraphs 3 to 8.

APPELLANT:  Thank you.

BENCH:  But I want to hear from you in relation to paragraphs 2 and 9 and 11.

APPELLANT:  2, I think‑‑‑‑‑

BENCH:  You've canvassed that.

APPELLANT:  ‑‑‑‑‑I'll‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑accept what you - 9‑‑‑‑‑

BENCH:  Have you canvassed that issue in the short affidavit in support of the application for discovery?  You've said that in that affidavit?

APPELLANT:  I - could you please explain?  Sorry.

BENCH:  You - sorry.  You recall that we said that this is to be regarded as part of the grounds of appeal‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑and not in support of your application for discovery‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑my view was that paragraph 9 was talking about the issue of discovery which is covered separately.  So‑‑‑‑‑

APPELLANT:  But they did take all my records and I couldn't refer to my purchases and things like that.

BENCH:  I'll strike out paragraph 9.

APPELLANT:  Does that make sense?  Okay.  

BENCH:  Because it's not a fact relied upon.  It's a statement about discovery.  So, paragraph 9 is deleted and I'll strike out paragraph 2.  Those matters may be your view but they do not form part of facts to be relied upon or grounds for appeal.

APPELLANT:  Okay.  Maybe if he picks the paragraphs he objects to.

BENCH:  He has.

APPELLANT:  Oh.

BENCH:  Mr Deane has said it's 2 to 28 and 42 to 68.

APPELLANT:  Okay.  10, I think that's relevant.  11, I believe is relevant.

BENCH:  I'll delete the allegation after the words, "my filing cabinet" and I'm striking that out because at the outset of this directions hearing, I said to you that these proceedings were review proceedings in relation to an appeal.

APPELLANT:  Yes.

BENCH:  Other matters need to be dealt with in another process.

APPELLANT:  What about at that time, there was 1 month's supply of dry dog food.

BENCH:  That's fine.  That's fine.  It's only the rest of that sentence that I'm striking out‑‑‑‑‑

APPELLANT:  Just my filing cabinet.

BENCH:  ‑‑‑‑‑which is the words‑‑‑‑‑

APPELLANT:  Okay.  Thank you.

BENCH:  ‑‑‑‑‑after the word, "my filing cabinet", put a full stop there instead of at the end of that line.

APPELLANT:  Mmm-hmm. 

BENCH:  All right.  So, I'm content with the rest of the paragraph 10.  Paragraph 11, I have a problem with the first 2 sentences.  So, I invite you to tell me anything you want to say in support of those paragraphs - those sentences, sorry.

APPELLANT:  That was to show - your Honour that was to show - paragraph 11 that I would have had that money, $50,000, in support of the neglect issues.  It wasn't, yeah, claiming that I don't have any funds and it was not possible.  So, maybe up to $50,000; the first sentence, would you allow that?

BENCH:  First sentence, no and second sentence, no.

APPELLANT:  Okay. 

BENCH:  So, the paragraph 11 will now read, third - the third sentence only.  All right.

APPELLANT:  The first sentence only?

BENCH:  Third.

APPELLANT:  Third.

BENCH:  Number 3, "some of my pedigree dogs."

APPELLANT:  Yep.  Okay. 

BENCH:  Only because it's a timing issue.

APPELLANT:  Yes.  Understand.

BENCH:  What falls after that forfeiture issue.  All right.  Now‑‑‑‑‑

APPELLANT:  Yes, 12 is relevant.

BENCH:  Well, that last sentence is about the discovery issue.

APPELLANT:  Yes.

BENCH:  So, I'll strike that part out.  Only that last sentence starting, "receipt books"‑‑‑‑‑

APPELLANT:  Yep.  Okay. 

BENCH:  ‑‑‑‑‑and ending, "given to me", only because it's dealt with in your other affidavit about discovery.

APPELLANT:  So, everything else other than - 12 will be "receipt books taken"?

BENCH:  Yes.

APPELLANT:  Okay.  Thank you.  RSPCN.

BENCH:  Now, I need you to address me on paragraph 13 because there's objection taken to that material.

APPELLANT:  Yes.  They did - I believe they did sell those puppies and they didn't account for any of those puppies born.  The bitches were definitely pregnant because they were advised of it on the date of seizure that there were puppies to be born.  I would submit that all of it is relevant, your Honour.

BENCH:  I will strike out - I will leave in - sorry, it's easier to describe as it leaving in, in paragraph 12 the first sentence only.  

APPELLANT:  So, paragraph 12?

BENCH:  Is the first sentence stays in.

APPELLANT:  Mmm-hmm. 

BENCH:  I'll strike out paragraph 13.  It's not relevant to the merits of the appeal.  

APPELLANT:  Well, if the girls weren't pregnant then if they were neglected and malnourished as alleged, they wouldn't be able to get pregnant.  But the mere fact that they were pregnant‑‑‑‑‑

BENCH:  Now, in relation to the issue of food, I'm content in relation to paragraphs 14, 15, 16.  Now, 17, do you know when your solicitors made a request to the RSPCA?

APPELLANT:  I think shortly after.  I was quite concerned because I knew their kennels were highly contaminated because they'd taken a lot of strays for that simple reason.  

BENCH:  Is there anything else you want to say about that paragraph, Mr Deane?

MR DEANE:  No.  There is an exchange of correspondence on the records‑‑‑‑‑

BENCH:  On that issue.  All right.

MR DEANE:  ‑‑‑‑‑but it's not relevant to the appeal is my main [indistinct].

APPELLANT:  Why not?  If the dogs - if I hadn't vaccinated the dogs, they would have got some viruses, especially the mature ones.  Now, as far as I know, through DPI, none of my dogs died from a virus.  Admittedly, they didn't tell me anything very much.

BENCH:  I'll strike out paragraph 17.  Paragraph 19, anything you wanted to say about paragraph 19 or paragraph 20 is also‑‑‑‑‑

APPELLANT:  I would think that's totally relevant; that's the reason why they decided to come and take all my dogs.

BENCH:  It's again offending that principle about looking at the time when the decision was made to remove the dogs and the forfeiture order.  I'll strike out paragraphs 19 and 20.

MR DEANE:  Excuse me, your Honour.

BENCH:  Yes.

MR DEANE:  I think I've made a mistake in my numbering.  I wonder if I could trouble you in terms of‑‑‑‑‑

BENCH:  Certainly.

MR DEANE:  ‑‑‑‑‑paragraph 17‑‑‑‑‑

BENCH:  Yes.

MR DEANE:  ‑‑‑‑‑stands or is it excluded?

BENCH:  Excluded.

MR DEANE:  And paragraph 18?

BENCH:  18 in my view has a marginal relevance.  I'll leave it in.

MR DEANE:  Thank you, your Honour.  That's the one I was missing.

BENCH:  I'll - obviously the Magistrate conducting the hearing can hear submissions‑‑‑‑‑

MR DEANE:  Yes.

BENCH:  ‑‑‑‑‑about the weight, but I'll leave it in.

MR DEANE:  I understand that, your Honour.

BENCH:  19 and 20 are out.  Now, in relation to 21 and 22 and 23 and 24, anything you want to say about those matters, Ms Robertson?

APPELLANT:  Yes.  I guess - I think the prime reason - yes, it was them showing that my dogs were allegedly neglected.  I think that should be in, 21.

BENCH:  They weren't identified in any campaign as your dogs; is that the case?

APPELLANT:  That was the reason they took my dogs.  They showed it on television to say, "These are neglected animals."  And he was a 12 year old dog.  And I think subsequently he died from pneumonia.  I think they clipped him down to - they shorn him off like a sheep.  He was bald literally.  I think that's very relevant.  Paragraph 21 is‑‑‑‑‑

BENCH:  Paragraphs 21 to 24 will be struck out.  It's important that legal proceedings and material filed in legal proceedings are not allowed to offend against the usual principles of defaming other parties to litigation.  And it also in my view has no probative value in relation to the matters in issue in the hearing.

APPELLANT:  You see, to me that was important that they should be in because I've - I've been blamed for all the deaths, and I don't know how many has died.  They've never bothered‑‑‑‑‑

BENCH:  It's not - I've made a ruling in relation to those paragraphs, Ms Robertson.  Now, paragraph 25, in my view the words after "20 kennels block" on the second-last line, that allegation should be deleted, after "my dogs were stolen by the RSPCA" because it's clear that the forfeiture is being appealed, but it's inappropriate to make an allegation of theft in the circumstances.

APPELLANT:  Okay.  From when on, your Honour, please.

BENCH:  Last line‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑and the words "after my" on the previous line.

APPELLANT:  So just after "my dogs were stolen"?

BENCH:  Yes.

APPELLANT:  Right.  Thank you.  

BENCH:  Now‑‑‑‑‑

APPELLANT:  26?

BENCH:  I have no problem with 26, 27, 28.  All right.  Now, the next block is - that objection has been taken to is from 42 to 68.  

APPELLANT:  I object to having that discarded because they've been threatening to charge me and rape me again constantly.  My lawyers have been telling me that.

BENCH:  All right, Ms Robertson, the inconvenience you've gone to because of defence of these proceedings and appeal against the decision made‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑is not a proper matter for grounds of appeal because it's relating to a time that is irrelevant to the decision and the forfeiture order.  So, I'm striking out paragraphs 44‑‑‑‑‑

APPELLANT:  44.

BENCH:  ‑‑‑‑‑and 45.

APPELLANT:  And 45.  

BENCH:  Now, the reference to the - in paragraph 46, I'm concerned about this reference to the psychiatrist's report.

MR DEANE:  Excuse me, your Honour.

BENCH:  Yes.

MR DEANE:  Just in relation to 42 and 43, I missed the ruling.

APPELLANT:  Allowed.

MR DEANE:  The heading is‑‑‑‑‑

APPELLANT:  The costs.

BENCH:  RSPCA costs.  I will strike out - the allegations after words "to hold my dogs" in my view offend the principles of relevance and probative value.  So, in the first line after the words "my dogs", the rest of that sentence and the next sentence will be deleted.

APPELLANT:  So, from where to where?  "RSPCA is charging 2,000 daily", okay?

BENCH:  "To hold my dogs".

APPELLANT:  "To hold my dogs".  The rest of it deleted?

BENCH:  Yes.  In my view paragraph 43 should stay.  Now, anything special about a report on - which I've not read - about‑‑‑‑‑

APPELLANT:  Your Honour?

BENCH:  Mmm.

APPELLANT:  We did give it to the previous Magistrate when he - may I?

BENCH:  No, you may not.  It's not appropriate.  The Court will make a decision - an objective decision based on the merits of the appeal.  An expression from a psychiatrist in relation to your fervent desire to have your dogs returned in my view is not relevant and it's not appropriate the Court give consideration to that matter because it is an objective standard.  Striking out paragraph 47.  All these issues, Ms Robertson, go to why you need the dogs returned to you, in my view‑‑‑‑‑

APPELLANT:  It's to do with neglect.  They hadn't been neglected because - well, I mean, amongst other things, other than my affection for them which we have to delete, then because I am really very attached to them.

BENCH:  We're not deleting your affection for your animals.  We're deleting reference to a psychiatrist's report‑‑‑‑‑

APPELLANT:  But that's what he said.

BENCH:  ‑‑‑‑‑on a subjective opinion about mental state which is not relevant.

APPELLANT:  It's not subjective opinion.

BENCH:  It's not a relevant consideration in deciding whether the dogs should be returned.

APPELLANT:  Okay.  Now, the - the - the‑‑‑‑‑

BENCH:  47 will be deleted.  48 will be deleted.  49 will be deleted.  

APPELLANT:  So in other words, the RSPC's is condoned for - they're allowed to slander me for 6 months and‑‑‑‑‑

BENCH:  Ms Robertson, I think that's an unfair summary.  I make a decision about what is admissible‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑in legal proceedings.

APPELLANT:  Yes.

BENCH:  I've tried to explain to you the test of relevance is a legal definition, an objective and not a subjective matter.  I know that's difficult for you to understand.  But this material is objectionable because it is not relevant.  

APPELLANT:  Yes.

BENCH:  It targets your feelings‑‑‑‑‑

APPELLANT:  I understand.

BENCH:  ‑‑‑‑‑which may be upsetting.  But it is not relevant in a legal sense.

APPELLANT:  Yes.

BENCH:  Now, in relation to paragraph 50, could you just explain that to me?  I'm having trouble.  The dogs were forfeited and some of them were pregnant.

APPELLANT:  Yes.

BENCH:  So what is the point of paragraph 50?

APPELLANT:  Because RSPCA hasn't forfeited those dogs, those puppies born.  They've sold them.  According to the Act, as I understand it, the Animal Care and Protection Act, they are supposed to return my assets if - they're supposed to hold them and not dispose of them.  But they've done that.  And in fact they didn't want to recognise it even.  And I've given them a list of pregnant bitches at the start, on the day of seizure, or rather by the 10th.  I still have my diary then.  

There were 15 litters at least that was mated.  They were toys, because the girls have had a long spell.  Some of them hadn't had a litter for - ever since they were - since I've got them - I don't breed my bitches till they are 3.  And some of them were 4, and they were having their first litter.  So, that's the reason why I was expecting - toy poodles have about average of 3 puppies in the litter, and standards have an average of 11.  

Hence - and they have just ignored the fact that the bitches were pregnant.  I've given them a list.  And also they sold those puppies.  They're not supposed to sell anything and they've - at every possible opportunity we've asked - my lawyers have asked on my behalf to confirm that they are holding onto my dogs and not dispose of them.  

The forfeiture date - I think the 28 days was up on the 5th of February, and the decision to forfeit the dogs was given on the 1st of February and yep.

MR DEANE:  Your Honour, perhaps if I can just interfere‑‑‑‑‑

BENCH:  Yes, certainly.

MR DEANE:  ‑‑‑‑‑at this stage, not so much to the merits of this, but just to perhaps put Ms Robertson's mind at ease, no dogs have been transferred or sold.  In terms of paragraph 50, our concern is simply its probative value to the matters before the Court in relation to the appeal.

BENCH:  Mmm.

APPELLANT:  Your Honour, they've finally provided me with a list - detailed list I've been requesting from January on the 3rd of June.

BENCH:  Mmm.

APPELLANT:  And it says on there at date of seizure - the dates of the dogs.  None of my rare older mature dogs were listed on that.  And they provided a toy male, apricot, 12 years old senior.  The oldest toy poodle that I own in a male because I only have about 6 males, I think, from memory -  could be - you know, I've got it all documented at home - is 6 years old.  There's a lot of difference between a dog of 6 and 12, right?  And I don't own anything over 6 in a male, and there was a small amount of them.  Now, how could I accept - none of my adult rare ones - the reds, on standards - how could I accept - I mean, Clayton Utz view that none of the dogs have been disposed of when evidence to the contrary‑‑‑‑‑

BENCH:  All right.  Well, that's not a matter for us today.  This is simply a directions hearing.

APPELLANT:  Okay.

BENCH:  All right.  Now‑‑‑‑‑

APPELLANT:  Will you let it go or knock it out?

BENCH:  Sorry?

APPELLANT:  Paragraph 50.

BENCH:  Sorry.  No, that's been struck out - isn't admissible.

APPELLANT:  Okay.

BENCH:  Now, I don't have a problem with 51, 52, 3, 4 or 5.  In my view paragraphs 56 and 57 should be struck out.  Have you got anything to say about paragraphs 56 and 57?

APPELLANT:  I think that's totally relevant because they've refused to identify my dogs.  They've got no - they have no intention - I mean, why wouldn't they let a vet come?  Why didn't they come with a vet?  There was over 20 of them.  They can come with a whole entourage‑‑‑‑‑

BENCH:  That's a separate issue.  That's paragraph 58.  I've got a problem with 56 and 57 not 58 to 61.

APPELLANT:  So, it's not important that they don't care about whether the dogs were‑‑‑‑‑

BENCH:  It's not legally relevant.

APPELLANT:  Oh.  Understand.

BENCH:  Because it's about the RSPCA's care of your dogs and not your care of the dogs.  

APPELLANT:  Yes.  But still, it's my goods.  They're supposed to protect it until such times‑‑‑‑‑

BENCH:  It's not a matter for this appeal.

APPELLANT:  Okay.

BENCH:  All right.  Now, in paragraph 62 - sorry, just to clarify:  I'm striking out paragraph 56 and 57.  I will summarise this at the conclusion, so all clear.  In my view paragraph 62 to 68 are objectionable on a number of bases.

APPELLANT:  Beg your pardon?  Sixty‑‑‑‑‑

BENCH:  62 to 68:  you need to explain to me why they should be permitted.

APPELLANT:  Well, it shows the connection between Sue Graham and the RSPCA because the only way they would have John Dougall's email address is through the stat dec.

BENCH:  Ms Graham is not part of the DPI, is not part of the RSPCA, no causal connection, no decision by Ms Graham is in issue in these proceedings.  In my view‑‑‑‑‑

APPELLANT:  She's a volunteer that has been‑‑‑‑‑

BENCH:  Yes, I understand, Poodle Club.  Yes, I heard you.

APPELLANT:  Okay.  Righto.

BENCH:  62 to 68 I'll strike out.  All right.  Now, do you want me to go through the paragraphs just‑‑‑‑‑

APPELLANT:  Please.

BENCH:  ‑‑‑‑‑so we're all clear?  And perhaps if you just put a line through.  So paragraphs 2 - paragraph 2 is struck out, paragraph 9.  In paragraph 10 the first sentence, there is just the words after "my filing cabinet" to the end of that sentence is deleted.  Paragraph 11, sentence 1 and 2 only are struck out.  Paragraph 12.  Only paragraph 1 is remaining.

Paragraphs 13, 17, 19, 20, 21, 22 - sorry, in 20, that has been struck out, and 21, 22, 23 and 24.  And in paragraph 25, from the second-last line, the paragraph will now end after the words "20 kennels block".  Those last few words are deleted.  

Paragraphs 42, paragraphs 44, 45 - sorry, 45, 46, 47, 48, 50‑‑‑‑‑

APPELLANT:  49 is okay?

BENCH:  49 is out:  56, 57 and 62, 63, 64, 65, 67 and 68.  All right.  Anyone need any clarification about those orders?

MS PRASAD:  No thank you, your Honour.

MR DEANE:  No thank you, your Honour.

BENCH:  All right.  Well, that - now, all the certificates of exhibit are attached to - there's a large bundle.  Is that the affidavit - there's 2 bundles of exhibits:  1 to 5; and 1 to 13.  So the short affidavit is the‑‑‑‑‑

MR DEANE:  1 to 5.

BENCH:  ‑‑‑‑‑1 to 5, okay.  All right.  So, I'll return this to the pleadings bundle.  So this affidavit was part of the ground of appeal with those paragraphs that remain, all right.  

Now, the application that was filed on Monday, that is adjourned to the 5th of August, Court 35, at 9, and I've informed the Clerk of the Court that that should be approximately a 1 hour proceeding just to give us plenty of time.  

All right.  Any other issues that we need to resolve prior to the 5th or prior to the hearing?

MS PRASAD:  Just with respect to filing the material, your Honour, for the hearing.  The respondent can file and serve any material by the 4th of August.

BENCH:  Is that first and second respondents?

MR DEANE:  In effect, your Honour, all the material from the respondents will go through the first respondent.

BENCH:  I see.  All right.  

MR DEANE:  Otherwise there would be needless duplication.

BENCH:  Well, the respondents to file all material to be relied upon at the hearing by 4 p.m. on the 4th of August.

APPELLANT:  To who?  To only the first respondent, DPI?

BENCH:  Yes.  Do you have any further material for the hearing?

APPELLANT:  I've got to go back and have a look.  I'm not really sort of - sorry, your Honour.

BENCH:  So, that large affidavit of the 28th, if that is not to be the close of your case, then that will jeopardise the hearing date.

APPELLANT:  I think that will have to do, I think, your Honour.  I'm not sure.  What is the best?

MR DEANE:  Your Honour, if I may be heard on that issue?

BENCH:  Mmm.

MR DEANE:  One of the sensitivities in terms of the hearing dates from the second respondent's point of view is that they are incurring costs averaging out at about $2,000 a day, and they've been holding these dogs since January.  So the costs are decreasing at the moment, obviously because the amount of veterinary care is decreasing.  But it's a substantial amount of money, and that's the reason why, on the 2nd of July, at our request, a hearing date was set.

APPELLANT:  Your Honour‑‑‑‑‑

BENCH:  Yes.

APPELLANT:  ‑‑‑‑‑your Honour, it looks like I might have to ask for an extension of time for all of this for the simple reason it wasn't my fault or my lawyer's fault that the dogs were held for so long.  It's just that the numerous‑‑‑‑‑

BENCH:  I need to be clear.  When you say, "an extension of time", I don't know what that means.  Are you applying to adjourn the hearing date on the 7th and 8th of August?

APPELLANT:  It depends on how I can get the information.  You see, the information I - my lawyers and I have requested have not been forthcoming.

BENCH:  Well, as I said to you, you need to identify specifically what documents are outstanding.  If you could do that in letter form to either the DPI or RSPCA‑‑‑‑‑

APPELLANT:  The information‑‑‑‑‑

BENCH:  ‑‑‑‑‑as soon as possible because the hearing of that application will be made on the 5th of August, so next Tuesday.

APPELLANT:  Could we sort of extend it - adjourn it to a later date because‑‑‑‑‑

BENCH:  No.  The hearing, no.

APPELLANT:  No.  Okay.  But - you know, how do I get information that I need for my defence as in the voice tapes, the complete videos?

BENCH:  You have to identify specifically what documents you need.

APPELLANT:  Could‑‑‑‑‑

BENCH:  If you're going to apply for discovery‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑there is a protocol.  You have to identify in detail‑‑‑‑‑

APPELLANT:  Could I‑‑‑‑‑

BENCH:  ‑‑‑‑‑what documents you do not have in sufficient time for them to be provided if there is anything outstanding.

APPELLANT:  Could I tell you now, your Honour?  Perhaps you could order it.

BENCH:  No.  You need to identify them in the form of a letter‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑to the Department or the RSPCA, if they hold the documents and the application for discovery is the 5th of August.  So, I'll hear argument on that date about any outstanding documents to be delivered.  But at this - at this stage, it's inappropriate to consider adjourning the hearing.

APPELLANT:  All right.

BENCH:  Now, I should tell you that if there's going to be an application at the commencement of the hearing to adjourn because you've not had legal representation, the Magistrate will take into consideration the time that has elapsed since the trial date was set.

APPELLANT:  Your Honour, it's just too short a time.  I mean, today's the 30th.  Tomorrow's the 1st.  Now‑‑‑‑‑

BENCH:  Well‑‑‑‑‑

APPELLANT:  ‑‑‑‑‑I've got to identify all those documents.  Now, that means [indistinct] me all the time.  When we - when I asked for information, they just don't - it's not forthcoming till the - towards the end of the date line for the appeal.  Then, the send me a limited amount or nothing and that's what DPI had done to me in the past and hence, the delays.  I mean that's why it's been so many months and I think it's still basically, my personal reason is, I feel, it would justify them because they've disposed of my dogs.  I mean, I don't want my dogs to be with them. 

BENCH:  Today is the 30th but the matter was set down for hearing on the 2nd.  So, to obtain an adjournment, you'll have to satisfy the Magistrate conducting the hearing which will not be me‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑that the - efforts have been made to obtain legal representation, particularly when you've had legal representation in the past.  But you should be aware that it is unlikely that the matter would be adjourned because it has been set down for some time and because there are substantial costs being incurred by one of the parties to the appeal.  

And in considering the merits of an appeal, part of the consideration is the efforts that have been made to have the earliest possible hearing.  So, you need‑‑‑‑‑

APPELLANT:  I‑‑‑‑‑

BENCH:  ‑‑‑‑‑to be aware that those are all matters that are taken into consideration in deciding an appeal against an order that has been made.

APPELLANT:  See, the costs were - they are my costs because they're going to bill me for it.  They've already sent me‑‑‑‑‑

BENCH:  But‑‑‑‑‑

APPELLANT:  ‑‑‑‑‑a bill for nearly - what - to the 3rd of June, it's nearly a hundred and $55,000.  Right.  Now, at $2,000 a day, I ask your Honour to sort of - you know, order, perhaps, the dogs to be returned to me.

BENCH:  Well, that's the subject‑‑‑‑‑

APPELLANT:  And‑‑‑‑‑

BENCH:  ‑‑‑‑‑an appeal, so it is quite inappropriate to‑‑‑‑‑

APPELLANT:  But they are delaying it‑‑‑‑‑

BENCH:  It's impossible to entertain such an order.

APPELLANT:  ‑‑‑‑‑throughout this period.  I mean - you know‑‑‑‑‑

BENCH:  Well, the - you've heard that the solicitor for the RSPCA is committed to the trial and the way the parties' interests are best served is if that date proceeds.  

APPELLANT:  [Indistinct] - without supplying me the information that I've requested.

BENCH:  Well, that matter's going to be ventilated on the 5th of August‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑but you do need to have specifics about what is required.

APPELLANT:  Okay.  

BENCH:  All right.  Any other issues?

MR DEANE:  Your Honour, 2 brief issues.  Firstly, I'm not sure of the status of the urgent email application that has been raised before the Court and I think it would be a - appropriate that a direction be made in relation to any further application in these proceedings as to their constitutional validity or application of the Disability Discrimination Act be made before Tuesday.

BENCH:  Thank you.

MR DEANE:  Last point, your Honour, in terms of the costs of today, the - it is certainly not a case that the costs occasioned by today's appearance are brought about in the ordinary course of the conduct of the matter.  It would seem inappropriate, therefore, to simply order them to be costs in the cause.  The difficulty is, your Honour is seized of the matters and a Magistrate at a later point in time will not be seized of the same arguments.  Therefore, costs reserved could make it‑‑‑‑‑

BENCH:  3 pages of orders.  I've tried to canvass‑‑‑‑‑

MR DEANE:  Thank you, your Honour, yes.

BENCH:  ‑‑‑‑‑various‑‑‑‑‑

MR DEANE:  Yes.

BENCH:  ‑‑‑‑‑matters that have arisen today.

MR DEANE:  If your Honour is comfortable with that then, perhaps, the appropriate order is costs reserved.

BENCH:  All right.  The directions hearing was convened and then an application was brought which in my view was separate for hearing on‑‑‑‑‑

MR DEANE:  Yes.

BENCH:  ‑‑‑‑‑next Tuesday.  Was the application today brought in the ordinary course or you say, no?  It was set down on the 2nd of July‑‑‑‑‑

MR DEANE:  It was - certainly, it was set down.  I'm here on 3 matters, if you like.  

BENCH:  All right.  Thank you.

MR DEANE:  Thank you, your Honour.

APPELLANT:  Your Honour‑‑‑‑‑

BENCH:  Now, Ms Robertson, can I just clarify‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑I said to you earlier that you wanted to show me an email that you'd sent to the Chief Magistrate.

APPELLANT:  Yes.

BENCH:  For me to properly conduct myself‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑I need to act on applications filed and material filed in support of any application about the proceedings.  So, if you are going to make any application that needs to be done as quickly as possible because any delay does impact on the prospects of you being successful in those applications, particularly when it's instigated so closely in time to the‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑set down hearing.  So, if there are any applications to be made, they need to be filed very promptly.  All right.  Are you going to make any further applications in these proceedings?

APPELLANT:  I'm not sure.  I have to go on the internet and fish again.  I mean - I don't know enough about the law.

BENCH:  When was the email to the Chief Magistrate?

APPELLANT:  It was yesterday.

MR DEANE:  Tuesday, the 29th, 4.51 p.m.

BENCH:  All right.  All right.  I make a direction that if Ms Robertson, you're going to lodge any further applications or affidavit material that that be filed and served by 12 noon on Friday, the 1st of August to give the respondents some time to consider the material before the matter's back before the Court on the 5th of August.

MR DEANE:  Sorry, your Honour, the date again?

BENCH:  1st of August.

MR DEANE:  1st of August.  Thank you.

BENCH:  All right.  

APPELLANT:  Your Honour‑‑‑‑‑

BENCH:  Yes. 

APPELLANT:  ‑‑‑‑‑could I have a copy of what was said today regarding for me the directions and instructions because I'm sort of getting a bit‑‑‑‑‑

BENCH:  I can repeat them for you.

APPELLANT:  Yeah, yep.  Okay. 

BENCH:  What part are you uncertain about?

APPELLANT:  Everything.  I'm sort of getting a bit - I've been making notes but I'm not really clear, so is it possible for me to have the notes from‑‑‑‑‑

BENCH:  No, it's not.

APPELLANT:  Yep.  Okay. 

BENCH:  It takes time to transcribe orders.

APPELLANT:  I don't really wish a transcript but just the basic ones but I‑‑‑‑‑

BENCH:  I - I'm - I've written them down, so I'm happy to go through them because it is‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑it's been a long morning, so I'm happy to re-read the orders that were made.

APPELLANT:  Thank you.

BENCH:  Are you clear on the affidavit material what paragraphs were deleted from‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  Okay.  All right.  So, it's' just the orders in relation to the directions for‑‑‑‑‑

APPELLANT:  Yes.

BENCH:  ‑‑‑‑‑the hearing.  Okay.  

APPELLANT:  Yes.

BENCH:  I'm happy to go through them for you.

APPELLANT:  Yeah.

BENCH:  All right.  Now, the first one was that the respondents file all the material for hearing by the - 4 p.m. on the 4th of August.  Now, I should make it clear that if there's any further applications, clearly that does not apply to a response to any further application that's to be lodged.  So, assuming the material stays the same at this point, respondents to file material by 4 p.m. on the 4th of August.

I've noted that the RSPCA will strenuously contest any application to adjourn the hearing.  I've noted that there's a verbal application to adjourn the hearing from Ms Robertson to get legal advice on the basis that she has not had enough time to prepare for the hearing and I've noted that the matter was set down for hearing on the 2nd of July and advised Ms Robertson that she would be required to satisfy the Court that she'd made reasonable efforts over the last 1 month to obtain legal advice.

The RSPCA has noted that an email was sent to the Chief Magistrate at 4.51 p.m. on the 29th of July noting that there were questions raised by the appellant about the constitutional validity or the issue of disability discrimination may raise jurisdictional issues.  And I've made a direction that Ms Robertson lodge any further application with supporting affidavits by 12 noon on Friday, the 1st of August.

All right.  All clear?

APPELLANT:  Yes.

MS PRASAD:  Yes.  Thank you, your Honour.

BENCH:  All right.  Now, in relation to the issue of costs, any submissions, Ms Prasad?

MS PRASAD:  No.

BENCH:  All right.  Ms Robertson, there's been an application by the RSPCA to recover costs from you for today's hearing.  Is there anything you wanted to say about that application?

APPELLANT:  I don't agree with that because I mean, it's because of their delays to sort of - they've brought this to this stage.  It - if I was given all the information as requested and my lawyers had been, it should have been finished a long time ago.

BENCH:  All right.  Thank you.

APPELLANT:  The information that - on which they based [indistinct] was never available to us in full.

BENCH:  All right.  Can I just clarify there's a clear distinction in my view, there was a directions hearing ordered on the 2nd of July for the conduct of the hearing and in my view, the issue of discovery and issue of the application for contempt is a discrete matter.  That matter has been adjourned to the 5th of August and a separate application for costs could be made in relation to that application.  

But in my view, directions were necessary for the conduct of the hearing and the appropriate order is for costs of today be costs in the cause.  Now, simply Ms Robertson that means that if you are successful in the appeal, then the costs of today form part of the costs that you may recover; not being legally represented, it's a bit of an academic pursuit.  

But in relation to the respondents to the application, if the appeal is refused, then they will be entitled to recover costs from you of today's directions hearing.  All right.  Is there anything further you wanted to ask, Ms Robertson, before we adjourn?

APPELLANT:  No.

BENCH:  All right.  Well, 9 a.m.‑‑‑‑‑

MS PRASAD:  Thank you, your Honour.

BENCH:  ‑‑‑‑‑Court 35 on the 5th of August.  Thank you for your assistance all.

THE COURT ADJOURNED
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