DISTRICT COURT OF QUEENSLAND



REGISTRY BEENLEIGH

Number D110/09

In the DISTRICT COURT at BEENLEIGH

ROBERTSON – V – THE RSPCA

OUTLINE OF ARGUMENT

Offence convicted of is: 
Penalty for wanting records returned .
1. The order states: 
THAT THE DEFENDANT PAY $250.00:

2. The Appellant made an Application to the Magistrates Court to have her boarding kennel records returned to her as these records have the contact details of her witnesses to the condition of her kennels prior to the flash flooding rains of January 4-9 2008 prior the seizure of her dogs by the Prosecutor, RSPCA.

3. The Defendant/Appellant relies on the Affidavit of Anthony Deane sworn 2 July 2009 and the Affidavit of Geraldine Fooi Fong Robertson sworn on 19 June 2009 which were read in the hearing before the Magistrate on 3 July 2009.

4. The Appellant has now been convicted and penalised twice just for wanting her records returned to her.

5. The First Advice of Conviction or order Number is 0005560103 where the Appellant was found guilty on 1 x animal cruelty and 3 x breach of duty of care. This conviction would have ambushed her appeal in the Brisbane District Court for the return of her dogs as no District Court Judge could return her dogs when she is convicted of such charges, even if the conviction was a “clerical error”. The penalty is $250.00.

6. This Advice of Conviction or order Number is 0005699816 another conviction for wanting her kennel records returned to her. The penalty is $250.00. The Appellant has now been fined $500.00 for simply wanting her records returned to her. This is an act of oppression and an abuse of the processes of the Courts, by the Court themselves. It is onerous.

Estoppel

7. It is improper to convict a person twice for the same thing in the same hearing – wanting her records returned to her. In law one should not be penalised twice for the same offence.

8. The Defendant/Appellant seeks that all the charges be dismissed as she is unable to get Natural Justice because of the conduct of RSPCA in seizing her records, withholding some of them and not returning them or copies of them to her.

9. The Defendant/Appellant by Application to the Beenleigh Magistrates Court on the 19 June 2009 sought the return of her boarding kennel records seized by RSPCA on the 22nd February 2008.

10. The Defendant/Appellant’s application heard on 3 July 2009 was denied and she was ordered to pay $250.00 costs.

11. The Defendant/Appellant now sees that she is being punished for wanting back her customers records containing the names and addresses of her potential witnesses to the condition of her kennels prior to RSPCA seizure of her dogs on the 9th January 2008.

12. The Defendant/Appellant operated a boarding kennel business and a poodle breeding business and it was registered as “Waterford Boarding Kennels and Cattery” since 1992.

13. The Defendant/Appellant had previously worked as a qualified Accountant, Auditor, and Financial Analyst in many businesses including the Tax Office and Chartered Accounting firms, Bank, public companies for some 20 years and knows the importance of keeping records.

14. RSPCA seized the Defendant/Appellant’s records, personal property, computer system and her correspondence with her solicitors, one day before she was out of time to lodge her appeal to DPI & F against the forfeiture of her dogs to RSPCA by DPI & F.

15. The records seized have not been returned and the evidence in them has been lost to the Defendant/Appellant while those records remain with RSPCA. Note: some copies of irrelevant material seized were given to the Defendant/Appellant.

16. RSPCA now say they do not have the boarding cards implying they were never seized when the Defendant/Appellant can recognise some of those cards in the photos in A. J. Deane’s Affidavit. The boarding cards that were not returned.

17. Under the Justices Act 1886 Section 41 Prosecution disclosure states:

“The laws relating to prosecution disclosure are set out in the Criminal Code, chapter 62, chapter division 3.”

18. Under the Criminal Code Act 1899 chapter 62, chapter division 3 states:-

“590AB Disclosure obligation

(1) This chapter division acknowledges that it is a fundamental obligation of the prosecution to ensure criminal proceedings are conducted fairly with the single aim of determining and establishing truth.

(2) Without limiting the scope of the obligation, in relation to disclosure in a relevant proceeding, the obligation includes an ongoing obligation for the prosecution to give an accused person full and early disclosure of—

(a) all evidence the prosecution proposes to rely on in the proceeding; and

(b) all things in the possession of the prosecution, other than things the disclosure of which would be unlawful or contrary to public interest, that would tend to help the case for the accused person.”
19. Paragraph (2) states “prosecution to give an accused person full and early disclosure of- …. (b) all things in the possession of the prosecution”
20. In R v Reis [2005] NSWSC 707 the accused was found not guilty on the grounds of mental illness after having earlier been found unfit to be tried. The determination of unfitness was made by a jury after a short hearing in which there was no dispute as to the appropriate finding. The trial judge’s summing up in it, Barr J told the jury:

"That brings me round to where we started. One of the essential things before a person can get a fair trial in New South Wales is that that person must be able to, by herself or through her solicitor or barrister, to set up every available defence. Here a very important one is that the very illness itself has created but which the very illness prevents her from getting. That is the substance of Dr Westmore's evidence and Dr Nielssen's evidence also".

21. The Defendant/Appellant received the summons to appear in the Beenleigh Magistrates Court on the 24th December 2008. The Defendant/Appellant after 9 months has still not received disclosure from the RSPCA. Disclosure has not been full and early.
22. The Appeal to the Brisbane Magistrates Court is a civil appeal where the test is “on the balance of probabilities”. This criminal charge has the test “beyond reasonable doubt”. This means that there will have to be a whole trial of the matter as the material findings of facts from the Brisbane Magistrates Court claimed by A. J. Deane, Clayton Utz Lawyers for RSPCA to be relevant are in fact totally irrelevant to these charges. The reasons for the delay put forward by A. J. Deane for the RSPCA are fully unsubstantiated in law. They are simply a delaying tactic by the prosecutor, RSPCA. Delays that will further harm the Appellant/Defendant in the preparation of her defence.

23. The RSPCA have been holding onto the Defendant/Appellant records, which contained the names and addresses of the Defendant/Appellant’s witnesses since the 22nd February 2008. This long delay is denying the Appellant any opportunity to find her witnesses for her defence and is offensive conduct by RSPCA.

24. The RSPCA have denied the Appellant/Defendant part of her defence when they seized her records and have not returned them. This defence is the condition of the kennels prior to the flooding rains just before seizure on the 9th January 2008. This means the Appellant/Defendant is unable to get a fair trial and all the charges should be dismissed.

25. The Defendant/Appellant is being denied Natural Justice by this act of holding onto her records, and now it appears, withholding some of them. The Defendant/Appellant’s defence is being disappeared by the conduct of RSPCA.

26. At the time of the seizure of the Defendant/Appellant’s dogs about 50 of those dogs belonged to other people.

27. Some of those dogs belonged to people boarding their dogs with the Defendant/Appellant over the Christmas/New Year period and full kennel records were kept for these dogs being boarded.

28. Some of the dogs belonged to other breeders who were boarding their dogs with the Defendant/Appellant and full kennel records were kept for these dogs.

29. Some of the dogs were to be shipped overseas or supplied to their local owners who had purchased them and had not at the time taken delivery. Records were kept for these dogs.

30. Most of these people had been to the Defendant/Appellant’s kennels and placed their dogs into the kennels themselves, were witnesses to the conditions before the major flooding in the week before the 9th January 2008.

31. Other people had been to her house and inspected their dogs in her entrance yard and were witness to the conditions before the major flooding in the week before the 9th January 2008.

32. Since these records have been lost to the Defendant/Appellant by the seizure of those records together with the conduct of RSPCA, the Defendant/Appellant is not capable of properly defending herself from the charges. The Defendant/Appellant is being denied Natural Justice.

33. It is inconceivable that RSPCA did not take these records on the 22nd February 2008. The Defendant had no warning of the Seizure and had customers wanting their dogs back. These records were essential to the operation of her business.

34. There was a customer who was present through out the seizure on 22 February 2008 who swore an affidavit,  she saw three (3) RSPCA vehicles being loaded full of the Defendant/Appellant’s records. 

35. Her Honour erred in fact when she accepted the evidence of A. J. Deane that RSPCA did not have these records. 
36. The Defendant/Appellant seeks from this Court that the charges now be dismissed as it is now not possible for the Defendant/Appellant to get Natural Justice.
37. Legal fees are a civil debt and should not have been made a criminal debt. The above-mentioned penalties are ultra-vires.
 [Signed] Geraldine Robertson 

Date: 30th July 2009

Place: BEENLEIGH
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