MAGISTRATE COURT OF QUEENSLAND

                                                                                                                                             REGISTRY:  BEAUDESERT                              

                                                                                         NUMBER:     M138/08

Plaintiff:             BENJI-PET KENNEL (REGISTRATION NUMBER 33409300K)

Defendant: (1)   GERALDINE FOOI-FONG ROBERTSON TRADING AS 

     WATERFORD BOARDING KENNELS AND CATTERY

Defendant: (2)     The Chief Executive

                               Department of Primary Industries and Fisheries (DPI)

                               80 Ann Street

                               Brisbane Qld 4000

Defendant:  (3)    The Royal Society for the Prevention of Cruelty to

                              Animals Queensland (RSPCA)

                              C/o Clayton Utz Lawyers

                              GPO Box 55

                              Brisbane Qld 4001

SUBMISSION

1. THE ORDER OF JUDICIAL REGISTRAR KAHLERT ON 13 NOVEMBER 2008 

1. This matter was adjourned to be relisted following notification by the plaintiff, defendant, RSPCA or DPI that a decision has been handed down in relation to Magistrate Court proceedings 6213 of 2008. 

2. The Defendant (1) to advise the DPI in writing by 23 December 2008 of what Defendant (1) says is the basis for her contention that the DPI is responsible for the actions of the inspectors who seized the puppies. 

3. That the Defendant (1) advise the RSPCA in writing by 23 December 2008 of what Defendant (1)  says is the legal basis for her contention that the RSPCA is responsible for the actions of the inspectors who seized the puppies.

4. Costs are reserved 

5. Liberty to apply to any party, including the RSPCA and DPI on 3 clear working days notice in writing.  

2. Suggested Third Party Defendants.

Plaintiff:             BENJI-PET KENNEL (REGISTRATION NUMBER 33409300K)

Defendant: (1)   GERALDINE FOOI-FONG ROBERTSON TRADING AS 

     WATERFORD BOARDING KENNELS AND CATTERY

Defendant: (2)     The Chief Executive

                               Department of Primary Industries and Fisheries (DPI)

                               80 Ann Street

                               Brisbane Qld 4000

Defendant:  (3)    The Royal Society for the Prevention of Cruelty to

                              Animals Queensland (RSPCA)

                              C/o Clayton Utz Lawyers

                              GPO Box 55

                              Brisbane Qld 4001

Defendant: (4)     TIMOTHY MULHERIN, 

       Queensland Minister for Primary Industries and Fisheries
Defendant:  (5)    Logan City Council
Defendant:  (6)    Imagination Television Ltd
3. Who did the Benji-Pet Kennel puppies belong to?

Since the dogs really belonged to Benji-Pet Kennels and Defendant (1) was acting as the Plaintiff’s agent acquiring dogs for the Plaintiff with the Plaintiff’s funds and then shipping those dogs to Benji-Pet Kennels, it was Benji-Pet Kennels dogs that Defendant (2), DPI, forfeited. 

That the ownership of these 13 puppies is in dispute between the Defendant (1) and the Plaintiff, Benji-Pet Kennels, does not mean that Defendant (2) did not forfeit the Plaintiff’s dogs as these puppies were in Defendant (1)’s custody when they were seized. Defendant (1) did also advise RSPCA at seizure of the dogs belonging to third parties in Defendant (1)’s custody and this was further supported by Defendant (1)’s then lawyers in writing. Refer to Affidavits already filed.

Ms Fiona Ferguson, Manager, Legislative Support Unit of the Department of Primary Industries & Fisheries, on 5 February 2008, made a decision to forfeit all the dogs seized from Defendant (1), such decision being communicated by way of Information Notice dated 8 February 2008. 

The arrangement with Defendant (1) may have expired, but the dogs forfeited by Benji-Pet Kennels were in fact owned by Benji-Pet Kennels as they had always been paid for by the Plaintiff and was not owned by Defendant (1).

4. The Questions are “Who took the Benji-Pet Kennel Puppies” and “who is Responsible for the taking of those puppies”.

Who took the Plaintiff’s Puppies?

Some of the RSPCA employees who took the Benji-Pet Kennel puppies.

1. Michael Pecic Chief Inspector, RSPCA Administers the Animal Care and Protection Act under a Delegation from Defendant (2).

2. Stageman, Lawrence, RSPCA Inspector, Officer who officially seized the dogs.

3. Towers-Hammond, Shayne, RSPCA Inspector, Officer who ordered seizure.

4. Heaton, Gwen Kate, Inspector, RSPCA aided in removing dogs

5. Barrand, Steven Patric,   Inspector, RSPCA aided in removing dogs

6. and many others.

RSPCA is vicariously liable for the actions of its employees while they were working for RSPCA.

Some of the Logan City Council employees who took the Benji-Pet Kennel dogs.

1. Duncan, Mark David, Senior Animal Management Officer, Logan City Council, Provided transport resources and aided in removing dogs.

2. Lyons, John Gary, Animal Management Inspector, Logan City Council, Provided transport resources and aided in removing dogs.

3. Ramsay, Lisa Patricia, Animal Management Inspector, Scenic Rim Regional Council formerly the Shire of Beaudesert, Provided transport resources and aided in removing dogs.

4. and another, Provided transport resources and aided in removing dogs.

Logan City Council is vicariously liable for the actions of its employees while they were working for Logan City Council.

Imagination Television staff purporting to be RSPCA Inspectors collecting evidence.

1. Unnamed Camera Crew who participated as RSPCA staff in the seizure and collected evidence of the seizing of the Benji-Pet Kennel Dogs.

Imagination Television Ltd is vicariously liable for the actions of its employees while they were working for Imagination Television Ltd. 

5.  How were the Dogs Taken.

The dogs were taken with a warrant under the Animal Care and Protection Act.

6.  Who Administers this Act. (The Act states:

Defendant: (2)     The Chief Executive

                               Department of Primary Industries and Fisheries (DPI)

                               80 Ann Street

                               Brisbane Qld 4000

Administers the Act and can delegate the administration of the act to another RSPCA Inspector, in this case, RSPCA Chief Inspector Michael Pecic.  

BUT. 

Ms Fiona Ferguson, Manager, Legislative Support Unit of the Department of Primary Industries & Fisheries, has said under oath in the Brisbane Magistrates Court that the Administration of the Act has been delegated, with guidelines, to Michael Pecic, Chief Inspector RSPCA. 

SO RSPCA, by its employee, Michael Pecic, Administer the Animal Care and Protection Act, by a private arrangement (delegation of powers) with Defendant (2). 

Section 212 of the Animal Care and Protection Act allows this delegation. The Department of Primary Industries is not liable for the Administration of the Act as it falls onto Michael Pecic Chief Inspector, RSPCA

“212 Delegations

(1) The Minister may delegate the Minister’s powers under this Act to the chief executive or an appropriately qualified officer of the department.

(2) The chief executive may delegate the chief executive’s powers under this Act to an appropriately qualified person as follows—

(a) an authorised officer or inspector;

(b) a public service officer or employee;

(c) a local government officer or employee;

(d) a prescribed entity.

(3) In this section—

appropriately qualified includes having the qualifications, experience or standing appropriate to the exercise of the power.”
7. Who is responsible for taking these dogs.

The Act covers this issue as follows:

“191 Compensation because of exercise of powers

(1) A person may claim compensation from the State if the person incurs a cost, damage or loss because of the exercise, or purported exercise, of a power under chapter 5 or 6, other than because of a lawful seizure.

(2) Without limiting subsection (1), compensation may be claimed for a cost, damage or loss incurred in complying with an action, document production, help, information or personal”

details requirement made of the person.
“192 General provisions for orders under pt 3

(1) Compensation or costs that may be recovered under this part may be claimed and ordered in a proceeding—

(a) brought in a court of competent jurisdiction; or

(b) for an offence against this Act to which the claim relates.

(2) A court may order the payment of compensation only if it is satisfied it is just to make the order in the circumstances of the particular case.

(3) In considering whether it is just to order compensation, the court must have regard to any relevant offence committed by the claimant.

(4) A regulation may prescribe other matters that may, or must, be taken into account by the court when considering whether it is just to order compensation.”
Person responsible under the Act is then:                  TIMOTHY MULHERIN.

                                                                                         (Queensland Minister for Primary)                        

                                                                                         (        Industries and Fisheries        )

Process is then that when RSPCA & its employees, Logan City Council & its employees and Imagination Television & its employees have been shown to have acted improperly and should not have taken the dogs then TIMOTHY MULHERIN, Queensland Minister for Primary Industries and Fisheries, pays up.
8.  Who forfeited the Plaintiff’s puppies? (Who has ownership now of the Plaintiff’s puppies and how did they get them)

Ms Fiona Ferguson, Manager, Legislative Support Unit of the Department of Primary Industries & Fisheries, with a delegation from the Chief Executive forfeited the Plaintiff’s puppies and gave them to RSPCA to sell for RSPCA’s own profit.

Because Defendant (1) was not allowed by RSPCA since seizure and Magistrate C. J. Strofield, in the Defendant (1)’s Magistrate Court Appeal Hearing to see or identify her dogs seized, Defendant (1) now believes these dogs have been sold by RSPCA and cannot be returned to the Plaintiff.

9. The incredible situation is that an Incorporated Business RSPCA that trades in animals :

(a) Has Police powers over other animals and pet traders AND animals and pet owners;

(b) Administers an Act as though it is a unit of Public Administration;

(c) Is NOT supervised or policed 

(d) and has an enormous money motive.

That RSPCA will act criminally and abuse their power is a certainty. This is the “Stanford Prison Experiment” (Google on the internet) with a money motive.

RSPCA had demonstrated at the Magistrate Court Appeal Hearing that their interests are not for the care and protection of the dogs seized as intended under the Animal Care and Protection Act 2001 but for the purpose of profit making. The profits are achieved in these ways:-

(a) RSPCA had presented a bill for $ 253.999.46 for care of the Defendant (1)'s dogs from January 9 2008 to April 2008. RSPCA is seeking an income for the “care” of the Appellant’s dogs when the Veterinary records show that all the dogs seized suffered from lack of care and required an enormous number of veterinary procedures caused by RSPCA’s lack of care in the months following seizure. Defendant (1)'s dogs could live in luxury eating fillet steak and getting the best of everything for years on that sort of money. The Affidavit of Tracey Jackson where she demands the RSPCA be paid. The total expected bill for the 13 months of care will be in the order of $1,100,664

(b) RSPCA will be seeking the legal costs of perusing their profit motive in Defendant (1)'s Appeal to get her dogs returned thus making a significant profit for their lawyers who act for RSPCA for the sole purpose of getting those legal costs. This will be in the order of at least $300,000. 

(c) RSPCA have raised $millions in donations and valuable real properties as donations from the public for the care of the “poor malnourished neglected poodles” from immediately after seizure by defaming Defendant (1) and her beloved poodles.  Estimated $1,800,000 from donations.

(d) RSPCA contacted dog food manufacturers who pledged many thousands $ in food for the “poor malnourished poodles”. RSPCA Vet Dr Ann Corvill, RSPCA spokesman Michael Beatty, Chief Inspector Michael Pecic and other employees in the weeks following 9 January 2008 in their telephone appeals, sought donations from the public for the care of the Defendant (1)’s poodles This was achieved by RSPCA's massive defaming of the Defendant (1) in the media, on Internet web sites and in Internet forums continuously to date. (See RSPCA and Petrescue and other Internet sites). The Defendant (1)’s dogs were in fact healthy, happy dogs at seizure. 

(e) The Poodle Club of Queensland inc sought donations from all the Poodle Clubs in Australia and others for donations of monies, food and equipment to care for Defendant (1)'s  Poodles. Sue Graham is the RSPCA and the Poodle Club of Queensland inc Standard Poodle Rescue Officer and the principle organizer of these appeals. 

(f) RSPCA will sell the Defendant (1)'s dogs if and when RSPCA win and this will earn them at least another $450,000. The RSPCA was advertising on their website a cross bred dog for sale for $600. At this sort of prices, they would have sold my poodles for more than a $million.

RSPCA became an incorporated trading entity within meaning and interpretation of section 51 (xx) of the Commonwealth Constitution and section 4 of the Trade Practices Act 1974 on 23 December 1999 within meaning and interpretation of law established by the Honourable High Court of Australia in R – v – Federal Court of Australia; ex parte W. A National Football League (1979) HCA 6 (1979) 143 CLR 190 or in the alternative; on 05 July 2002 within meaning and interpretation of law established by the Honourable Federal Court of Australia in Orion Pet Products Pty Ltd – v – Royal Society for Prevention of Cruelty to Animals (Vic) [2002] FCA 860 (5 July 2002) 

RSPCA makes trading income from its activities which includes income from activities related to it seizure of animals. The Annual Report of RSPCA  details the following income:- 

a. $4.427 Million Dollars AUD was derived from trading activities of its animal shelters:- selling pets etc;

b. $2.559 Million Dollars was derived from retailing activities;

c. $3.939 Million Dollars was derived from sale of merchandise. 

RSPCA sells pets and in particular dogs calling the sale price “adoption price”. 

RSPCA  hereto were competitors of Geraldine's within the Pet Trade. Continuing to investigate, enforce and prosecute state law enacted by the Animal care and Protection Act 2001 would:-

(a) Contravene section 109 of the Commonwealth Constitution;

(b) Create serious conflict of interest;

(c) Create serious potential for abuse of authority.

RSPCA's actions in seizing Geraldine's dogs is an illegal act as it is a breach of the Trade Practices Act 1974. It is a use of market power and the Animal Care and Protection Act 2001 to deter and prevent the Appellant from engaging in competitive conduct in the dog market or any other market. 
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